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Foreword 


GOVERNOR FRANK J. LAUSCHE* 


The year 1949 marks the completion of the first 10 years of 
experience in unemployment compensation benefit payments in 
Ohio. This State’s unemployment compensation program became 
effective in 1936, but it was not until January 1, 1939, that benefits 
first became payable. 

Whatever the opposition to the principles of unemployment in- 
surance on constitutional and philosophical grounds may have been 
in the past, it has become more or less academic and has largely 
subsided to wistful reminiscing. The fact now remains that un- 
employment compensation insurance is today an accepted principle 
of our industrial system, and a part and parcel of our present 
economic way of life. 

We have come a long way since Ohio first adopted its program. 
Today, Ohio’s Unemployment Compensation Fund stands at over 
$550,000,000. It covers some 72,000 employers, employing approxi- 
mately 2,250,000 workers. Of course, the program has not under- 
gone a strain of a depression like that of the early 30’s, and we 
have yet to experience the effect of the program on our economic 
life during a period of widespread unemployment of depression 
magnitude. But we may feel confident that Ohio’s reserve fund is 
adequate for the payment of benefits during a prolonged recession 
or depression. 

We may find reassurance in the knowledge that should an 
economic recession occur in this country, Ohio’s unemployment 
compensation program will be an important factor in returning 
us more quickly to stability. 





* Governor of the State of Ohio; Member of the Ohio Bar. Governor of 
the State of Ohio 1945-1947; Mayor of the City of Cleveland 1941-1944; Judge, 
Court of Common Pleas 1937-1941, Municipal Court 1932-1937. 
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Dollars paid to unemployed workers will be dollars spent for 
consumer goods. In short, unemployment insurance will prove to 
be an economic cushion to help absorb the economic shock. This is 
why it is imperative that our unemployment compensation program 
be studied frequently with the purpose of correcting deficiencies 
which become manifest. 


If Ohio’s program is to perform the task for which it was 
created, namely, to afford dignified means of sustenance during 
periods of enforced unemployment, the benefits should be sufficient 
to permit unemployed workers—jobless through no fault of their 
own—to maintain themselves without recourse to charity or public 
relief. Therefore, benefit rates should reflect the cost of living. 
The disqualification provisions should not nullify the purpose of 
the program. Unemployment compensation is social insurance 
earned by employment, financed by contributions and payable only 
to those who satisfy eligibility requirements. It should never be 
permitted to become regarded as a hand-out. We must constantly 
guard against inducing indolence and making it profitable not to 
work. The benefits paid should provide sufficient differential from 
the wages a worker receives when he is fully employed as not to 
retard the taking of work. The benefits should be paid for a period 
long enough to tide over the unemployed individual temporarily 
between jobs, to give the individual the assurance of security that 
is necessary if he is to continue his search for work and remain an 
employable member of the labor force. Yet, the period should not 
be so long as to result in the demoralization of the individual and 
the development of work-shy habits. 


The decade of experience of unemployment compensation benefit 
payments in Ohio has given rise to a new chapter in our juris- 
prudence. Numerous decisions have been and are being rendered 
by Unemployment Compensation Boards of Review and by State 
and Federal courts., The attention which the Ohio State Law 
Journal is focusing on unemployment compensation marks a mile- 
stone in the development of this branch of the law. 


This symposium on unemployment compensation is timely and 
necessary. It is essential that after 10 years of experience in Ohio 
we take inventory of the situation and analyze critically the results 
of a decade. Herein is presented a discussion of the mechanics of 
the Ohio Unemployment Compensation Law. There is a review 
of the procedure by which the individual’s claim for compensation 
is presented and processed, and of the manner in which adminis- 
trative appeals may be made by either the individual or the em- 
ployer from the original decision. Consideration is also given in 
the symposium to the problems which arise by reason of the con- 
stant and ever-increasing migration of workers from state to state 
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and the resultant complexities of the interstate processes for the 
determination of such claims. The subjects of availability of suit- 
able employment for an unemployed applicant for compensation 
and the diligence of his search for such employment, the existence 
of the employment relationship, and the always-controversial issue 
presented where the employee has been discharged or has voluntar- 
ily terminated his employment, are all discussed in this symposium. 

I am sure that the Bench, the Bar and the general public of Ohio 
will welcome the series of instructive articles in this symposium. 
The Ohio State Law Journal and the College of Law are to be most 
sincerely congratulated for sponsoring, preparing and publishing 
the series. 




















Introduction* 
WILLIAM H. WANDEL7 


Unemployment compensation is the term commonly used to 
describe the form of social security designed to protect workers 
against the complete loss of income when they do not have work 
and are unable to get suitable work because it is not available. 
Because it can provide compensation payments only to those who 
suffer a wage loss because of unemployment, it can benefit only 
those who have had a substantial “attachment to the labor market,” 
that is, a history of working for an employer, are currently 
involuntarily unemployed, and are currently available for work. 

The need for unemployment compensation rests on two bases: 
the dependence of individuals on current earnings and the per- 
sistent character of unemployment in a free economy. As coun- 
tries advance in industry and commerce, a progressively higher 
proportion of the population becomes dependent for its living on 
earnings from the sale of its labor to others. For such, when lay- 
offs occur, income ceases. And in a free economy, even in periods 
of prosperity and “full employment,” some unemployment is in- 
evitable because technological changes are always requiring some 
adjustment in the labor force, some businesses are affected by the 
weather, the seasons, changes in styles and in patterns of consumer 
purchasing, and because most employers are alert to make adjust- 
ments in their work force which will increase production but may 
also create unemployment. The resulting unemployment is imposed 
on the individual worker by forces beyond his control and commonly 
fall upon him with crushing impact. The serious social and eco- 
nomic consequences of distress, exhaustion of savings, impairment 
of health and morale, resort to relief, and the general lowering of 
consumer purchasing power extend beyond the individual to the 
local, State, and national community. 

The history of unemployment compensation extends back to the 
middle of the 19th century when trade unions had plans to pay 
benefits to their unemployed members. Around the turn of the 
century, many European cities established voluntary unemploy- 
‘ment insurance plans and prior to World War I many of these 
cities adopted the “Ghent system” of municipal subsidies to trade 
union funds. The first national compulsory system was adopted by 





* The opinions expressed in this article are those of the author and do not 
necessarily reflect the official views of the Federal Security Agency. 

+ Chief, Division of Program Standards, Bureau of Employment Security, 
Social Security Administration, Federal Security Agency. 
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Great Britain in 1911. Now most foreign countries have systems of 
unemployment insurance. 


In the United States, unemployment compensation is frequently 
considered to be an outgrowth of the Great Depression. However, 
as in Europe, even in the 19th century there had been several trade 
union plans for unemployment benefits. In addition, in this century, 
some companies developed plans for stabilizing employment and 
providing unemployment benefits but the number of individuals 
protected by either the union or company plans never exceeded 
100,000. Efforts to provide for unemployment compensation by 
legislation began in Massachusetts in 1916. Bills were introduced 
in many State legislatures in 1920-1922 and in many more after 
the onset of the depression of the early thirties. The only State law 
enacted in this period was that of Wisconsin, in 1932, but its effec- 
tive date was postponed until 1936. Bills had also been considered 
by Congress at various times after 1916 but most Congressional 
concern was shown after 1928. Unemployment after 1929 became 
so widespread as to identify it clearly as a problem not responsive 
to simple local treatment but one requiring national action. This 
action was first in the form of programs to provide for needy per- 
sons through cash payments administered on a relief basis or 
through compensation for work under Federal work programs. 
Such relief and work programs were of an emergency character 
and required millions of people to be subjected to a means test in 
order to obtain the basic necessities of life. It became apparent 
that the need for providing for the unemployed through a program 
that would be permanent and in keeping with the dignity of Ameri- 
can workers could only be met by an unemployment compensation 
program. At the same time, while many States were seriously con- 
sidering the adoption of unemployment compensation laws, perhaps 
the most important obstacle encountered was the argument that any 
State which enacted an unemployment compensation law thereby 
handicapped its employers in interstate markets by burdening them 
with costs their competitors in other States were not required to 
meet. Federal action was required to remove this obstacle. 


In 1934, President Roosevelt created the Committee on Eco- 
nomic Security. Its recommendations were reflected in bills intro- 
duced into Congress in early 1935, by Senator Wagner and Repre- 
sentatives Doughton and Lewis, which resulted in the Social 
Security Act, approved by the President August 14, 1935. 


Two titles of the Social Security Act—titles IX (which later 
became section 1600 of the Internal Revenue Code) and I]I—re- 
lated to unemployment compensation. The former provides for an 
excise tax of 3 per cent on the pay rolls of all employers who have 
in any year as many as eight employees for 20 weeks in industrial 
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and commercial employments, excluding chiefly the agricultural, 
domestic, and governmental service, and that for nonprofit institu- 
tions. Against this tax the employer can credit payments made, or 
credits secured by him, under an approved State unemployment 
compensation law, but the credit cannot exceed 90 per cent of the 
Federal tax, or 2.7 per cent. In addition to credits allowed for pay- 
ments actuaily paid under a State law, the employer can also secure 
credit for payments forgiven through the assignment to him by the 
State of a rate less than 2.7 per cent when the reduced rate is 
allowed, in accordance with Federal standards, on the basis of his 
experience, during not less than 3 years, with unemployment or 
other factors directly related to unemployment risk. In order to be 
approved for such tax-credit purposes, the State law must provide 
that all benefits be paid through public employment offices or such 
other agencies as the Federal Security Administrator may approve; 
that all payments collected under the State law must be immediately 
deposited in an Unemployment Trust Fund in the United States 
Treasury in which it is kept to the account of the State; that any 
money withdrawn by the State from the Unemployment Trust Fund 
must be used exclusively for the payment of unemployment com- 
pensation; that benefits may not be denied to any person for re- 
fusing to accept new work if the position is vacant because of a 
labor dispute, if the wages, hours, or conditions of the work are sub- 
stantially less favorable to the individual than those prevailing for 
similar work in the locality or if as a condition of being employed 
the worker would have to resign from or refrain from joining a 
labor organization or would be required to join a company union. 


Title III of the Social Security Act provides for grants to the 
States for the total cost of proper and efficient administration of 
their unemployment insurance laws. In order to be eligible for such 
grants, the State law must meet the conditions outlined above and 
in addition must provide such methods of administration as are 
reasonably calculated to insure the full payment of benefits when 
due, opportunity for a fair hearing before an impartial tribunal 
for all whose claims to benefit are denied, and provision of full and 
complete reports, as required by the Federal Security Adminis- 
trator, on the activities under the State law, and of information as 
requested by other Federal agencies engaged in the administration 
of public works or assistance through public employment. 

In addition, title IV of the War Mobilization and Reconversion 
Act of 1944 provides for making loans to a State when its unem- 
ployment fund begins to run low. 

It is apparent that the provisions of the Federal law do not in 
themselves provide for the payment of unemployment insurance 
benefits. Rather, a Federal-State system was established under 
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which strong incentives were provided by the Congress, through the 
tax credit allowed employers and the grant for the costs of State 
administration, for the States to enact laws providing for the pay- 
ment of benefits. The character of the unemployment tax has 
determined in large part the scope and coverage of the State unem- 
ployment insurance laws and the financial structure but there is 
nothing in the Federal acts which limits a State in the number or 
classes of workers, occupations or industries it should cover, in the 
qualifying requirements, in terms of previous wages or employ- 
ment it may require as a condition of benefits, the benefit amount it 
may pay, the period for which benefits may be paid, or the dis- 
qualifications that may be imposed save, as noted above, that certain 
safeguards are required to be maintained to prevent an under- 
mining of labor standards. 


While the passage of the Social Security Act did not result 
immediately in the Nation-wide enactment of unemployment com- 
pensation laws, largely because of early doubts as to the constitu- 
tionality of the act, in less than 2 years after the act was passed, 
unemployment compensation laws existed in every State, two terri- 
tories, and the District of Columbia, and by January 1939 unemploy- 
ment compensation benefits were payable in all these jurisdictions. 


State legislatures, in imposing taxes for unemployment insur- 
ance, have been strongly influenced by the application of the Fed- 
eral Unemployment Tax. This is especially true regarding the 
exemptions from the application of the tax of certain types of 
employment, for instance, domestic service, agricultural labor, and 
service for nonprofit organizations. However, in one respect the 
States have gone considerably beyond the limitations of the Fed- 
eral tax; whereas it applies only to employers having eight or more 
individuals in their employ, only 22 States are so limited. Indeed, 
17 States require unemployment insurance taxes from employers 
having only one employee. Although there has been some expansion 
of coverage into certain segments of the agricultural and domestic 
service labor force, it appears clear that no broad expansion of 
coverage in these areas will occur until the Federal Unemployment 
Tax applies to such areas. 


The Unemployment Tax Act has also had a strong influence on 
the financial structure of the program. While nine States have at 
one time or another required contributions to the Unemployment 
Fund from employees as well as employers, only two now do so. 
Originally, the States were required to collect contributions for 2 
years prior to paying benefits. Since the tax rate was 1 per cent in 
1936 and 2 per cent in 1937, States generally had an initial reserve 
of 1 year’s contributions at the standard rate of 2.7 per cent when 
they began paying benefits. However, all States have now taken 
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advantage of the right to permit reduced rates to employers on the 
basis of their experience with unemployment. There is great varia- 
tion in the extent to which the rates have been reduced under State 
laws—in 1948 the average tax was as low as .3 per cent in one 
State and as high as 2.1 per cent in another—the total effect has 
been to lower tax rates to 1.2 per cent for all States as a whole. In 
accordance with the Federal act, none of these reductions have been 
made uniformly, State-wide, but only to an individual employer on 
the basis of his experience. Nevertheless, there is great variation 
among the States in the methods and formulas used to measure an 
employer’s experience and to translate that experience into a rate 
of taxes or contributions. 


States have used the freedom granted by the Federal act to vary 
considerably in the extent of benefit protection afforded those in 
employment subject to their laws, although most States use a 
report of the individual worker’s wages, as reported quarterly by 
his employer, as the basis for determining his qualification for bene- 
fits, his weekly benefit amount, and the duration of benefits. The 
“base period,” used for determining attachment to the labor market 
and hence qualification or eligibility for benefits, may be uniform 
for all claimants or individual, i.e., determined in relation to the 
beginning of the individual’s unemployment. Similarly, the “bene- 
fit year,” within which his weekly benefit amount is unchanged and 
within which his benefits are limited, may be uniform or individual. 
He may qualify for benefits if he earned 18 times his weekly benefit 
amount in one State, while another may require 40 times. Other 
States may require a flat amount of earnings, ranging from $100 to 
$600, or a number of weeks of employment. The waiting-period 
before any week for which benefits are payable varies from none at 
all to 2 weeks of total unemployment. The weekly benefit amount 
is determined in varying ways, although usually in some fraction 
of the wages in the highest quarter of the base period. The maxi- 
mum weekly benefit is commonly $20 but may be as high as 
$26 or as low as $15. Additional allowances for dependents are 
given in eleven States, in varying amounts and with varying defini- 
tions of dependents. Duration of benefits may be the same for all 
eligible claimants or may vary in relation to past earnings and the 
maximum duration may be as little as 12 weeks or as much as 26 
weeks. The reasons for disqualification are chiefly four: voluntary 
leaving of work, discharge for misconduct, refusal of suitable work, 
and unemployment due to a labor dispute. However, there may be 
many more, such as those for leaving due to marital or domestic 
responsibilities or pregnancy, and the disqualification may be of 
varying severity, from a few weeks’ postponement of benefits to 
the cancellation of all rights to benefits. 
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In the 14 years of its history, the unemployment compensation 
program in this country has progressed rapidly in providing secur- 
ity to the unemployed. Through the end of 1948, $5.3 billion had 
been paid in benefits and a reserve fund of $7.6 billion accumulated. 
Benefit rights have been extended in regard to weekly benefit 
amounts and duration, though restricted in other respects. As with 
all dynamic programs with great social import, the unemployment 
compensation program is faced with important problems. Among 
them is the fundamental one of the proper place of unemployment 
compensation in the total of all governmental and private endeavors 
to provide security to the employed and unemployed; this involves 
questions as to the proper coverage of the labor force, and the ade- 
quacy of the weekly amount and of the potential duration of benefits, 
in view of the ultimate need for such provision for the unemployed 
as will assure a healthy economy, high national productivity, and a 
continuingly efficient labor force. Another problem is that created 
by conflicts between the employer and the employee which often 
lose sight of the objectives of the program. These conflicts arise 
partly out of the existing plan of financing the program through 
contributions or taxes paid by employers, subject to reduction on 
the basis of his “experience.” A third problem is that arising out 
of the State-by-State character of the benefit provisions of the 
program and requires a careful judgment of the relative weights 
of the advantages and disadvantages of State experimentation and 
self-determination in areas where the national welfare is so much 
at stake. 




















Interstate Arrangement for the Determination and 
Payment of Interstate Claims—An Experiment 
in Interstate Cooperation* 


SIDNEY EDELMAN} 


The recent publicity given to individuals who claim unemploy- 
ment compensation after having left the State in which their rights 
were earned to move to resort areas, such as Florida or California, 
has tended to ignore and obscure very real questions connected with 
the interstate payment of unemployment compensation.'* Upon 
what basis can an individual who leaves a State file a claim for 
compensation under the law of such State? How is such claim to 
be transmitted and determined? . 

Whether or not an individual is entitled to unemployment com- 
pensation requires a quasi-judicial determination by the unemploy- 
ment compensation agency. Collecting the facts which form the 
basis of such a determination is often difficult when the individual 
has left the State under whose law his rights are determined. The 
necessities of the situation have called forth cooperative efforts on 
the part of all the States to devise procedures and methods calcu- 
lated to assure the prompt payment of interstate benefits when due. 
As may be expected, these procedures and methods have been the 
subject of revision and experimentation. This article is concerned 
primarily with the latest approach to the payment of interstate 
benefits, the Interstate Arrangement for the Determination and 
Payment of Interstate Claims. 





* The opinions expressed herein are those of the author and are not in- 
tended to reflect the official views of the Federal Security Agency or of the 
Social Security Administration. 

+ Senior Attorney, Federal Security Agency. 

™Tt should be noted, in passing, that these transient workers are not 
necessarily vacationing. During the winter season the milder climates offer 
much greater opportunity for employment, in many fields, than exist in the 
North. The Winter, for example, is the boom period for construction work in 
Florida, and a claimant who moves to Florida at that time may merely be 
going where work in his occupation is available. Moreover, as pointed out 
below, in order to be entitled to unemployment compensation, interstate claim- 
ants must meet all the eligibility requirements and are subject to all the dis- 
qualification provisions of the State law involved. 

Of the 2,785,159 claims filed for unemployment compensation under the 
Ohio law in the 18 month period beginning April 1, 1947, and ending September 
30, 1948, 26,288, or a little less than 1% of all claims, were filed by interstate 
claimants (1,588 of these interstate claims originated in Florida and 3,930 in 
California). The nation-wide proportion of interstate claims for the same 
period averaged about 4%. In the first quarter of 1948, for example, of 
10,771,423 payments of unemployment compensation 497,213, or 4.6%, were 
interstate payments. 
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At the present time, 18 State unemployment compensation 
agencies' have entered into the Interstate Arrangement for the 
Determination and Payment of Interstate Claims.? As its name 
implies, the Arrangement is designed to establish procedures for 
the payment of unemployment compensation to claimants who have 
left the State where they earned the wages on which their benefits 
are based.* The Arrangement, which is still in an experimental 
stage, exists side by side with the older Interstate Benefit Payment 
Plan, and payments of unemployment compensation to interstate 
claimants are now made under both the Arrangement and the plan. 
Prior to a detailed discussion of the Arrangement, a brief descrip- 
tion of the Interstate Benefit Payment Plan, which it was designed 
to supersede, will be helpful to an understanding of the forces which 
impelled the creation and adoption of the Arrangement. 


I. THE INTERSTATE BENEFIT PAYMENT PLAN* 


The Social Security Act’ created a “federal-state” system of 
unemployment compensation. Under the inducement of the Federal 
act, it was contemplated that the States would, as they did, enact 





1 As of March 1, 1949, the following States had entered into the Arrange- 
ment: Arizona, Arkansas, California, Georgia, Territory of Hawaii, Idaho, 
Louisiana, Maine, Minnesota, Montana, New Mexico, North Dakota, Oklahoma, 
Rhode Island, South Dakota, Utah, Vermont, and Wisconsin. The remaining 
State agencies are either not desirous of entering into the Arrangement, or 
have concluded that their laws do not permit their subscribing to it. Ohio has 
not subscribed to the Arrangement. 

*? While the writer has herein considered only this Arrangement and the 
Interstate Benefit Payment Plan, there are other interstate agreements, some 
of which are for the protection of claimants and others of which are for the 
convenience of employers. For exampie, there is a wage-combining agreement 
under which a claimant who has earned wages in more than one State but 
has not earned enough wages in any State to be eligible for benefits may, by 
a combination of his wage credits, receive benefits (see I CCH, U.I.Serv. 
Treatise, §2050). There is also a reciprocal coverage arrangement under 
which an employer whose employees work in more than one State may elect 
to cover such employees under the law of one of such States and file only a 
single return and make his contributions to only one State (see I CCH, U.I.Serv. 
Treatise, §§ 1384 et seq.) 

* Hereafter referred to as an interstate claimant. An individual who files 
his claim for benefits in the State in which his wages were earned is hereafter 
referred to as an intrastate claimant. 

‘The terms of the Interstate Benefit Payment Plan are set out in full in 
Section 2050.01, of the Treatise in I, CCH (Unemployment Insurance Service). 
All States, including the 18 which have subscribed to the Arrangement, are 
participating in the Interstate Benefit Payment Plan. The States which have 
adopted the Arrangement are thus paying benefits under the Plan, to claim- 
ants from States which have not adopted the Arrangement, as well as under 
the Arrangement. 

549 STAT. 626 (1935), 46 U.S.C. § 88a (1946); 53 Strat. 1378 (1939, 42 
U.S.C. § 502, 503 (1946). 
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and administer their own unemployment compensation laws.* Gen- 
erally, these State laws provide that an unemployed individual is 
entitled to receive payments of unemployment compensation for a 
limited period if he has filed a claim for such compensation, has 
earned sufficient wages in employment subject to the law, has met 
other conditions of eligibility, and is not disqualified for statutorily 
prescribed conduct. The amount of benefits, subject to provisions 
on minimum and maximum payments, is directly related to the 
amount of wages credited to the individual. 

The Interstate Benefit Payment Plan was designed to ameliorate 
a difficulty inherent in the treatment by 51 separate unemployment 
compensation systems of a problem essentially national in scope. 
Early in the program’ it was apparent that some standardized pro- 
cedure must be adopted to insure payment of benefits to individuals 
who become non-residents of the State where their wage credits 
were earned. To insist that a worker apply in person to a local 
office in his home State would obviously impose an oppressive and 
expensive burden on a claimant who has moved to another State 
and is seeking employment there.” 

Recognizing this need, the Interstate Benefit Payment Plan 
was devised to provide that a claimant may file a claim for benefits 





°Steward Machine Co. v. Davis, 301 U.S. 548 (1937). For a brief dis- 
cussion of the role of the Social Security Act in securing the enactment of 
State unemployment compensation laws, see Witte, Development of Unemploy- 
ment Compensation, 55 YALE L.J. 21, 32 et seq. 

7In May 1938, a plan adopted by the Interstate Benefit Payment Committee 
of the Interstate Conference of Employment Security Agencies was distributed 
for acceptance and subsequently adopted by all States. 

7 A contrary result would, in effect, penalize the worker who left the State 
in which his wage credits were earned and would result in restricting the 
mobility of labor. The unemployment compensation law was never intended 
to be used for such a purpose. For example, Section 1345-19, Ohio General 
Code, which authorizes the Administrator of the Bureau of Unemployment 
Compensation to enter into the reciprocal arrangements with government agen- 
cies is evidence that the legislature intended that workers who left the State of 
Ohio might, nevertheless, be entitled to benefits under the Ohio law. Cf. Brown- 
Brockmeyer Co. v. Holmes, 84 N.E. 2d 290 (Ohio 1949), where the Montgomery 
County Court of Appeals held that the term “residence” as used in section 
1346-6-e(3), which provides that an individual shall not be disqualified for 
refusing work located at an unreasonable distance from his residence, refers 
to the person’s established residence at the time the work is offered. Therefore, 
an individual who left his job in Ohio to move to California where he estab- 
lished a residence was held not to be disqualified for benefits during his subse- 
quent unemployment for refusing re-employment offered by his former Ohio 
employer. The holding in this case implicitly recognizes that a State unem- 
ployment compensation law is not intended to provide benefits only for those 
individuals who remain in the State, and results in encouraging workers to 
move to other areas where work may be available without fear of losing their 
rights to unemployment compensation under the Ohio law. 
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in a State other than that in which his wages were earned and have 
his right to benefits determined under the law of the latter State. 
Under this procedure, the State receiving the claim (the agent 
State) forwards it for determination and payment to the State in 
which the claimant’s wages were earned, the paying (liable) State. 
Provisions for appeals and hearings are included in the plan, which 
is in the form of interstate compacts,* pledging the adherence of 
all participating State agencies. 

Insofar as the plan furnished a positive procedure it was suc- 
cessful, as evidenced by the number of claims handled under it. 
“From 4 to 10 per cent of the benefits paid each quarter since 1940 
have been paid to interstate claimants. In some States the percent- 
age of weeks compensated to interstate claimants has run as high 
as 40 per cent of the total payments.’’’ 

The plan, however, suffers from several congenital defects. 
First, by reason of the diversity of the various State laws, it often 
entails the procurement of information for the liable State which 
is not necessary in the agent State. This tends to encourage corres- 
pondence and consequent delay.’ Second, in practice, the adminis- 
tration of interstate claims has not been as expeditious as that of 
intrastate claims. 

Various proposals have been offered in an attempt to reduce 
the correspondence and the delay in the payment of interstate bene- 
fits which have, so far, attended the plan. Essentially, such pro- 
posals were intended to obviate the necessity for special treatment 
of interstate claimants and were based on the application, to a 
greater or less degree, of an agent State’s law to an interstate claim. 
The proposal now embodied in the Interstate Arrangement was 
finally selected'' and the Arrangement went into effect in January 
1947 after it had been accepted by 7 State agencies. 


® Whether Congressional consent has been given for such agreements is dis- 
cussed at page 140 et seq. 

° Issues in Social Security, A Report to the Committee on Ways and Means, 
19th Cong., Ist Sess. (1946) p. 715. For a further discussion of the Interstate 
Bnefit Payment Plan and its operations see: Geddes and Russell, Interstate 
Workers Under Unemployment Compensation in New England, 28 AM. LAB. 
Luc. Rev. 59; Note, The Interstate Problems of the Unemployment Compensa- 
tion Program, 36 ILL. L. REv. 862 (1942). 

” Considerable difficulty has been encountered in the preparation of claim 
forms, but this aspect seems to be well underway to solution with the adoption 
of uniform claim forms which are finding rather general acceptance. Issues in 
Social Security, Supra note 9. 

“The other significant proposals which were rejected may be summarized 
in broad terms as follows: 1. The agent State would make a recommendation 
as to whether or not the claimant is available and has met the other eligibliity 
requirements (presumably reporting and registration) set forth in its law. 
If the agent State recommends payment of benefits on the basis of its law, the 
liable State would be expected to base its determination on the recommendation. 
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II. INTERSTATE ARRANGEMENT FOR THE DETERMINATION AND 
PAYMENT OF INTERSTATE CLAIMS 


The essence of the Interstate Arrangement is contained in the 
following quotation from Article III: 


C. Payment of Benefits; Liability, Conditions 
Benefits shall be paid to an interstate claimant from the Un- 
employment Fund of the paying State in the same manner 
and under the same conditions as if such claimant were eli- 
gile to receive benefits under the unemployment compensa- 
tion law of such State, except that the amount of qualifying 
wage credits required, his weekly rate or its equivalent, his 
maximum benefit amount, his partial earnings limit, the sea- 
sonal provisions applicable to him, the duration and the pe- 
riod during which benefits are payable to him, the length of 
his waiting period, and if the claim is the first one in his bene- 
fit year, whether the claimant is otherwise currently eligible 
for benefits and whether he is disqualified including the pe- 
riod of any disqualification, shall be governed by the pro- 
visions of the unemployment compensation law of the liable 
State and shall be determined by the State agency adminis- 
tering the unemployment compensation law of the liable 
State. Provision[s] of the unemployment compensation law 
of the paying State shall otherwise apply to an interstate 
claimant.'” 


Stated simply, the Arrangement proposes that when a person 
who is entitled to unemployment compensation under the law of 
State A, files a claim in State B, the latter State will forward the 
claim to State A for an- initial determination of the amount and 
duration of benefits and of the claimant’s right to benefits, if this 
determination has not already been made. Thereafter, State B will 
treat claims for weekly benefits as though they were intrastate 
claims subject to the eligibility and disqualification provisions of its 








If the agent State recommends denial of payment, the liable State would make 
a determination under its own law on the basis of the facts obtained by the agent 
State. 2. The liable State would transfer all wage credits to the State where 
claimant files his initial claim; the agent State would make the initial deter- 
mination under its benefit formula applying its own eligibility and disqualifi- 
cation provisions. The liable State would reimburse the agent State for all 
benefits paid. Proposal 1, it may be noted, would still include the elements of 
the Interstate Benefit Payment Plan which have been criticized; i.e., the hand- 
ling of intrastate and interstate claims on a different basis and the necessity for 
the forwarding of facts and weekly claims to the paying State before payment 
can be made. 

2 “Paying State” is defined in article III, A.3. of the Arrangement as “a 
participating State in which a claim has been filed”; article III. A.4. defines 
“Liable State” as “a participating State under whose unemployment pets = 
tion law an interstate claimant is currently eligible to receive benefits at the 
time he files a claim in another participating State.” A participating State 
means a State which has accepted the arrangement. (article III. A.1.). The 
paying State is reimbursed by the liable State on a quarterly basis. (article 
III. E.). 


“ 
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own law. It will be readily observed that this procedure eliminates 
the need for weekly communications between the States, and per- 
mits an interstate claim to be treated with as much dispatch as an 
intrastate claim after the initial stage has been passed. 

Whether or not the Interstate Arrangement is a legally auth- 
orized method for the payment of benefits to interstate workers 
requires consideration of the following questions: 


1. Is a State unemployment compensation agency, authorized 
under the law establishing it, to enter into an interstate arrange- 
ment which would apply the eligibility and disqualification pro- 
visions of another State’s unemployment compensation law to inter- 
state claimants whose rights to benefits have been established 
under its own law? 

2. Has Congress given its consent to interstate agreements in 
the field of unemployment compensation ? 

3. Does the Interstate Arrangement violate the Fourteenth 
Amendment? 


1. The Legal Basis in Unemployment Compensation Laws for 

Participation by State Agencies in the Arrangement. 

At first it might seem that the situation presents many ana- 
logies to a conflict of laws problem. We have a “right” created 
under the laws of one State sought to be enforced under the laws 
of another State. But under the unemployment compensation law 
the claimant has no “right” against the employer and, although 
it is true that he has a right against the agency for the payment 
of his benefits once he has complied with the requirements for such 
payment, such right can be enforced only in the manner and before 
the particular tribunal established by State law and applicable 
regulation. It is not a right which can be enforced by the courts 
of another State. In view of the difference in the nature of the 
rights in question, it would seem that concepts arising out of con- 
flicts of laws involving private rights would not be relevant here. 

The consideration of the problem at hand, therefore, must 
proceed on the basis of the legality of the proposal measured 
against the existing and applicable State and Federal law. 


A. Statutory Authorization 

In general, the State law provisions considered to authorize 
participation in the Interstate Benefit Payment Plan and the 
Arrangement, read as follows: 


(a) The Commissioner is hereby authorized to enter into 
arrangements with the appropriate agencies of other States 
or the Federal Government whereby: 

(2) Potential rights to benefits accumulated under the 
unemployment compensation laws of one or more States or 
under one or more such laws of the Federal Government, or 
both, may constitute the basis for the payment of benefits 
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through a single appropriate agency under terms which the 

commissioner finds will be fair and reasonable as to all 

affected interests and will not result in any substantial loss 

to the fund; 

(3) Wages or services, upon the basis of which an indi- 
vidual may become entitled to benefits under an unemploy- 
ment compensation law of another State or of the Federal 
Government, shall be deemed to be wages for insured work 
for the purpose of determining his rights to benefits under 
this Act, and wages for insured work, on the basis of which 
an individual may become entitled to benefits under this Act 
shall be deemed to be wages or services on the basis of which 
unemployment compensation under such law of another 
State or of the Federal Government is payable, but no such 
arrangement shall be entered into unless it contains pro- 
visions for reimbursements to the fund for such of the bene- 
fits paid under this Act upon the basis of such wages or 
services, and provisions for reimbursement from the fund for 
such of the compensation paid under such other law upon the 
basis of wages for insured work, as the commissioner finds 
will be fair and reasonable as to all affected interests; .. . 

Subsection (a) (2) authorizes the State where the wages were 
earned (liable State) and the State where the worker files a claim 
for benefits (the agent or filing State) to enter into agreement 
whereby the filing State acts as an agent of the liable State in the 
payment of benefits, the right to such benefits presumably being 
determined under the laws of the liable State, although the section 
is silent on this point. It may be urged that the words “under terms 
which the commissioner finds will be fair and reasonable as to all 
affected interests” invest the commissioner with the authority to 
enter into an agreement which results in the application of some of 
the provisions of the filing State’s law. Such an argument is not 
without reasonable basis. 

If it had been meant to limit cooperation under subsection 
(a) (2) merely to procedures, the requirement that the “terms” be 
“fair and reasonable as to all affected interests and will not result 
in any substantial loss to the fund” might be viewed as unneces- 
sarily cautious, if not surplusage. However, if “terms” be construed 
to mean the imposition of conditions relative to the entitlement to 
and the payment and amount of benefits, then these safeguards are 
relevant and pertinent, and the protection of the fund against sub- 
stantial loss is an important consideration. So viewed, the statute 
would seem to provide an adequate standard for the administrative 
action contemplated." 





*% Cf. 1 SUTHERLAND, STATUTORY CONSTRUCTION, (3d ed. Horack 1943), Sec- 
tion 314 where it is stated: “Where . . . frequent adjustment or detailed ex- 
pert knowledge of the field is necessary, a legislative delegation with general 
policy standards is valid. The validity of a particular standard therefore, de- 
pends primarily on the field of activity regulated. Thus in the field of public 
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An alternative basis for the Arrangement may be found in 
subsection (a) (3) above. That subsection seems to contemplate 
that the filing State will act as a principal, accepting the wages 
earned in another State as wages under its law for the purpose of 
determining an individual’s “rights to benefits” under the filing 
State’s own law. The question now facing us is whether this lan- 
guage admits of a determination, initial or otherwise, by the liable 
State. It may be conceded that the section does not specifically 
prohibit such a determination. The term “rights to benefits” might 
be considered as meaning, in such case, rights to payments under 
the law of the agent State even though the benefit amount is fixed 
in another State. If the filing State accepts the wages earned in the 
liable State, and considers that the incidents of the initial deter- 
mination may legally be accepted by it under a provision similar to 
subsection (a) (2), there is little basis for objection at this stage 
by the claimant. The liable State is, by an agreement under sub- 
section (a) (2), protecting and stabilizing the benefit rate of the 
claimant. As to the filing State, it can fairly be said that the method 
of computation is reasonably a subject of administrative agreement 
since the amount of benefits paid will be the subject of reimburse- 
ment by the transferring State and no loss can result to its fund. 


The argument might, however, be made that to permit the com- 
missioner to incorporate into the State law, under the guise of a 
reciprocal arrangement under either subsection (a)(2) or (3) 
above, conditions of eligibility and disqualification of another State’s 
law, would be a usurpation of the functions of the legislature. This 
view would presumably be based on the principle that an adminis- 
trative arency cannot by rules, regulations or agreements alter the 
basic law under which it operates. The resolution of these opposing 
positions hinges, of course, on the meaning accorded the applicable 
statutory provisions and to what extent the arrangement is deemed 
a proper subject for administrative action.'™ 





health, safety, and morals, general and indeterminative standards of policy 
have usually been sustained and wide discretion has been left to administration. 
Likewise, where the delegation involves the regulation of monopolies and busi- 
nesses affected with a public interest, such general terms as ‘reasonable’ and 
‘public convenience, interest or necessity’ have been held sufficiently concise 
standards.” Moreover, the granting of broad powers in connection with the 
expenditure of public funds is not novel and has been recognized and upheld by 
the courts as not constituting an invalid delegation of legislative power. People 
v. Tremaine, 252 N.Y. 27, 168 N.E. 217 (1929); Bonsteel v. Allen, 83 Fla. 214, 
91 So. 104 (1922); Abbott v. Commissioners, 160 Ga. 657, 129 S.E. 38 (1925); 
Edwards v. Childer, 102 Okla. 158, 228 Pac. 472 (1924); Holmes v. Olcott, 96 
Ore. 33, 189 Pac. 202 (1920); State v. Zimmerman, 183 Wis. 132, 197 N.W. 823 
(1924); U.S. v. Hanson, 167 Fed. 881 (9th Cir. 1909). Cf. Butte City Water 
Co. v. Baker, 196 U.S. 119, 126 (1905). 

“* During the 1949 legislative sessions, several States have adopted legis- 
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B. Does the Statute Permit an Invalid Delegation of Legislative 

Power 

It may, however, be argued that even if subsections (a) (2) and’ 
(3) be interpreted as authorizing reciprocal arrangements which 
impose different conditions on an interstate claimant, as compared 
to an intrastate claimant, both the subsections and the agreements 
here contemplated, insofar as they purport to adopt or to authorize 
the adoption of prospective legislation of another State, would con- 
stitute an invalid delegation of legislative power. The obvious 
answer is that the agreements need not adopt prospective legis- 
lation to achieve the desired result and may be limited to existing 
legislation, as hereinafter pointed out in more detail. It might, 
however, be pertinent at this point to consider the problem pre- 
sented by the adoption of the law of another State. 

The general view regarding the delegation of legislative power 
involved in the adoption of the statutes of another State or of 
Congress may be stated as follows: 

Such adoption . . . is almost universally sustained when 
the foreign law as then existing is adopted as the law of the 
adopting State. Where the local legislation is contingent 
upon the enactment of a statute of another State or of Con- 
gress, some courts have held the statutes invalid. And more 
have held the adoption of prospective legislation in other 
States and in Congress as unconstitutional delegation. But 


the better view favors the validity of the statute in all three 
circumstances." 





lation designed to furnish a clear statutory basis for the Arrangement. For 
example, in Washington, section 44 of the Washington Unemployment Com- 
pensation Act (Chapter 35, Laws of 1945, Section 9998-182, Remington’s Re- 
vised Statutes, 1945 supp.) was amended by H.B. 487, L. 1949, to read in part 
as follows: “The Commissioner may enter into agreement with any other state 
whereby in the event an individual files a claim in another state against wages 
earned in employment in this state . . . the claim will be paid by this state or 
another state as designated by the agreement in accordance with a determina- 
tion on the claim as provided by the agreement and pursuant to the qualifica- 
tion and disqualification provisions of this act or under the provisions of the 
law of the designated paying state (including another state) or under such 
combination of the provisions of both laws as shall be determined by the Com- 
missioner as being fair and reasonable to all affected interests.” (Amendatory 
language italicized.) The Nebraska Employment Security Law (section 
48-601 et seq., Revised Statutes of Nebraska, 1947 supp.) was similarly 
amended by L.B. 125, L. 1949, as follows: “Sec. 48-668(1) ... (c) Potential 
rights to benefits under the provisions of sections 48-601 to 48-668 may con- 
stitute the basis for payment of benefits by another state or the Federal Gov- 
ernment ... Such benefits shall be paid under such provisions of sections 
48-601 to 48-668 or under the provisions of the law of such state or the Fed- 
eral Government or under uch combination of the provisions of both laws, as 
may be agreed upon as being fair and reasonable to all affected interests.” 
(Italics indicate amendatory matter.) 

1 SUTHERLAND, STATUTORY CONSTRUCTION 68 (3d ed. Horack 1943). 
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If subsections (2) and (3) and the agreements contemplated 
by the Arrangement are viewed as adopting prospective legislation 
of another State, there would be, as indicated in the above quotation, 
serious question as to their validity. Although an examination of 
the cases in the various States indicates a diversity of opinion on 
the subject, it appears to be the prevailing view in most jurisdic- 
tions that the adoption of prospective legislation or administrative 
rules of another State, or of the Federal Government, constitutes an 
invalid delegation of legislative power.'® Several cases which 
exemplify this diversity of opinion are briefly set forth below.'® 





“In re Opinion of Justices, 239 Mass. 606, 133 N.E. 453 (1921); State v. 
Intoxicating Liquors, 121 Me. 438, 117 Atl. 588 (1922); State v. Gauthier, 121 
Me. 522, 118 Atl. 380 (1922) ; Holgate Bros Co. v. Bashore, 331 Pa. 255, 200 Atl. 
672 (1938); Smithberger v. Banning, 262 N.W. 492 (Neb. 1935); Cf. State v. 
Webber, 125 Me. 319, 133 Atl. 738 (1926). This prevailing view has been 
criticized by several leading students of the subject. See Mermin, Cooperative 
Federalism Again: State and Municipal Legislation Penalizing Violation of 
Existing and Future Federal Requirements. 57 YALE L.J. 1, 26 (1947). 

* An ordinance of the City of Detroit making it an offense to sell a com- 
modity rationed by a Federal order or regulation without taking in exchange 
required coupons, or to sell such rationed commodities at a price in excess of 
ceiling prices, was held not to constitute an invalid “delegation of legislative 
authority” to an agency of the Federal Government. People v. Sell, 310 Mich. 
305, 17 N.W. 2d 193 (1945). A similar ordinance of the City of Cleveland was 
held to be an invalid delegation. City of Cleveland v. Piskura, 145 Ohio St. 144, 
60 N.E. 2d 919 (1945). 

In Ex Parte Lasswell, 36 P. 2d 678 (Cal. 1934) a State Industrial Recovery 
Act providing for adoption of industry codes to be promulgated by Federal 
authorities was sustained. In New York, a similar statute was held to be an 
invalid delegation of legislative authority, Daweger v. Staats, 267 N.Y. 290, 
196 N.E. 61 (1935). The New York Court of Appeals had previously sanc- 
tioned legislation which taxed foreign corporations seeking to do business in 
New York the same amount as that which the States that created them imposed 
on New York corporations, People v. Fire Association of Philadelphia, 92 N.Y. 
311, 44 Am. Rep. 380 (1883); and had sustained against a similar attack a 
statute taxing persons, firms and corporations coming into competition with the 
business of national barfks, which business might be enlarged or diminished by 
act of Congress. People ex rel Pratt v. Goldfogle, 242 N.Y. 277, 151 N.E. 452 
(1926). Some State unemployment compensation acts contain a provision read- 
ing substantially as follows: “The term ‘employment’ shall not include . . . any 
service not included as ‘employment’ under Title IX of the Social Security Act.” 
Such a. provision it was held, although proper as to existing legislation and 
rulings, would be an unconstitutional delegation of legislative power if inter- 
preted to permit the adoption in advance of any Federal act or any Federal 
ruling that might be passed or made in the future. Colony Town Club v. 
Michigan Unemployment Compensation Commission, 301 Mich. 107, 3 N.W. 2d 
28 (1942); Minor Walton Bean Co. v. Michigan Unemployment Compensation 
Commission, 308 Mich. 636, 14 N.W. 2d 524 (1944); Florida Industrial Com- 
mission v. State, 21 So. 2d 599 (Fla. 1945). But a section in the California 
law which provided for an exemption where the services are performed “in the 
employ of a non-profit organization or corporation . . . where none of the fore- 
going corporations or organizations is subject to a tax under Title IX of the 
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It is unnecessary, however, to resolve the question of whether a 
State may adopt in futuro legislation of another jurisdiction in 
order to sustain the Arrangement. 

Much of the objection to the Arrangement stems from the view 
that the “adoption of another State’s law” (whether existing or 
prospective) for the purpose of determining certain claims, is 
somehow a surrender of sovereignty. But this argument is pri- 
marily over nomenclature, for use of the term “another State’s 
law,” would seem to imply that legislative action is required to 
achieve the result desired, whereas if the standard for the deter- 
mination of an interstate claim be called “terms,” a great deal of 
the force of the argument is dispelled. Moreover, it was a sovereign 
legislature which, by enacting provisions similar to section (a) (2) 
vested power in the commissioner to impose upon an interstate 
claimant terms which are measured by the legislative standard that 
they be “fair and reasonable as to all affected interests and will not 
result in any substantial loss to the fund.” Such terms may be 
established independently of the law of another State. In view 
of the claimant’s absence from the liable State, the commissioner 
(in the exercise of the power delegated by the legislature) may find 
that cleamant’s eligibility cannot be determined effectively by the 
test in use for an intrastate claimant. If he then may, by agreement 
with another State, impose additional requirements, the mere fact 
that the language of the law of such other State is employed in 
stating these requirements is a mere coincidence and does not 
change the agreement-——it is still an administrative arrangement. 
In order to determine the terms of the agreement, it may be neces- 
sary to refer to the laws of another State, but such law is an 
extrinsic factor, and the commissioner has not surrendered to the 
legislature of another State the power to determine the terms under 
which an interstate claim is to be paid. While a change in the 
agreement may follow from a change in the law, the subject is still 
the commissioner’s to determine, and the agreement represents such 
determination. Any effect the law of another State may have on 
an interstate claimant is derived, not from its status as a legis- 
lative enactment, but from the fact that the substance of such law 
has become the “terms” agreed on by the commissioner. Although 
the “terms” are thereby made identical with the agent State’s law, 
the fact remains that the claimant is affected by the conditions of 
the agreement and not by the laws of another State.’ 

But even if an agreement be considered to adopt another State’s 





Social Security Act,” was sustained without any qualification. Scripps Memorial 
Hospital, Inc. v. California Employment Commission, 151 P. 2d 109 (Calif. 
1944). 7 

“If the agreement among the participating States were to incorporate the 
provisions of the various laws which are to be made applicable to interstate 
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law, it need adopt only existing State law, which, under the general 
rule expressed above, is proper. In the event of a change in the law 
of one participating State, the amendment could be agreed to by the 
other States and evidence of such assent made part of the individual 
agreements. Of course, this necessarily implies that the commis- 
sioner may, if he believes the amendments fall short of fair and 
reasonable terms, refuse to renew the agreement and instead may 
make a substitute arrangement such as the Interstate Benefit Pay- 
ment Plan now in operation or whatever other plan may be avail- 
able.'* Thus the charge could not be made that the agreement 
requires the Commissioner to adopt prospective legislation.'’ 

In Hutchins v. Mayo,” a State statute, regulating the citrus 
fruit industry and providing that fruit should be graded according 
to standards established from time to time by the State commission, 
or, at the option of the shipper, according to the standards “‘as now 
fixed by the United States Department of Agriculture or as such 
standards may be hereafter modified or changed,’ was held to 
delegate legislative power unlawfully in that it extended the option 
beyond the existing Federal standards.” The court said, and the 
language would seem applicable to the problem here considered: 

Again the question of delegation of power arises, this time 

by the State legislature to the federal bureau. We do not 

question the authority of the legislature to make optional 

the regulations of the latter as they then existed but rules 
therafter adopted by this [federal] agency could not be made 
effective unless subsequently accepted by the commission in 
whom such power was reposed by the state legislative body. 


There should be secured to the state commission the power 
to fix and enforce its own rules. If wisdom dictates the adop- 





claimants, their use as “terms,” as opposed to an “adoption of the law of 
another State” would be more readily apparent. 

* The Arrangement makes no specific provision as to the effect of a change 
in the law of any of the participating States although under Article II of the 
Arrangement, “any State accepting the Arrangement may cease to participate 
by filing notice with the chairman of the committee. Its participation shall 
cease at the expiration of three months from the date of filing such notice.” 

An example of an appropriate provision for this purpose is contained in the 
amendment to the Nebraska law made by L.B. 125, L. 1949 (see footnote 13°), 
which added the following paragraph to the section on reciprocal agreements 
of the Nebraska Employment Security Law: 

“Sec. 48-668 ... 

“(2) If after entering into an arrangement provided by this section the 
Commissioner finds that the employment security law of any state or of the 
federal government participating in such arrangement has been changed in a 
material respect, the Commissioner shall make a new finding as to whether 
such arrangement shall be continued with such state or with the federal 
government.” ‘ 

” Holgate Bros. Co. v. Bashore, 331 Pa. 255, 200 Atl. 672 (1938). 
” 143 Fla. 707, 197 So. 495 (1940). 
* But see People v. Sell, 310 Mich. 305, 17 N.W. 2d 193, 199 (1945). 
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tion from time to time of those of the federal agency the 

practical result will be precisely the same but we feel that 

at all times the power granted in the act should be exercised 

by the state commission.”? 

Thus, a commission may be empowered, as under section (a) (2), 
supra, to adopt the existing legislation of another State from time 
to time, although if the same result were achieved by providing for 
the adoption of such legislation in futuro, it would probably be held 
to be an invalid delegation of legislative power. 

The only case involving the validity of the Interstate Arrange- 
ment so far reported, however, holds the Arrangement to be in- 
valid.2* This decision, which was rendered by the California Unem- 
ployment Insurance Appeals Board, an administrative tribunal, 
concludes that “the Interstate Arrangement is invalid because it 
is an attempt to delegate to the agency of another State powers 
which have been given by the legislature of this State to the Cali- 
fornia Department of Employment and because it is beyond the 
authority to enter into reciprocal arrangements provided in section 
56.5 of the Act.” 

The Board observed that section 56.5(b) of the California Un- 
employment Insurance Act** (substantially the same as subsection 
(a) (2) quoted above at page 00) “confers upon the Department 
[of Employment] authority to enter into agreements to simplify 
procedures but not to alter fundamental rights of either claimants 
or employers as the Arrangement does.” With this view of the 
limited authority granted to the Department, the Board’s conclusion 
is not surprising. However, in the opinion of the writer, this con- 
struction of the statute is less reasonable than the broader construc- 
tion suggested above. 

The only element introduced by this case not heretofore con- 
sidered is the effect of the Arrangement on employers. Under the 





#“TDecisions holding that the prospective adoption of foreign legislation is 
an invalid delegation of power seem particularly artificial in many situations 
where, if the authority was delegated under proper standards to an adminis- 
trative officer, he would in fact adopt legislation and administrative regulations 
of other states or of the federal government.” SUTHERLAND, op. cit. supra, 
note 14, § 310. The case discussed in the text illustrates this criticism. Cf. 
Brock v. Superior Court, 9 Cal. 2d 291, 71 P. 2d 209 (1937) where the Cali- 
fornia court sustained a law which in effect empowered the state director of 
agriculture to base the grant of licenses on the provisions of Federal regula- 
tions. As the court pointed out (9 Cal. 2d 291, 298, 71 P. 2d 209, 213) the 
California law involved “no automatic incorporation by reference of future 
federal laws, but a declared policy of making our law correspond with Federal 
regulation under circumstances set forth in our statute, and an adequate con- 
stitutional means for carrying that policy into effect.” (Emphasis supplied.) 

*2 C.C.H., Unemployment Ins. Serv. Calif., { 8594 (Calif. Unemployment 
Appeals Board Dec. No. 8709, Oct. 1948). 

* CAL. GEN. LAWS act 8780 d (1944). 
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system adopted by California to finance the payment of unemploy- 
ment compensation, the amount of benefits paid to his employees is 
a factor in determination of an employer’s rate of contributions.” 
The Board considered that the employer, accordingly, had a “funda- 
mental right” conferred by the statute to have the claimant’s right 
to benefits determined under the California law. The Board failed 
to recognize, however, that a right conferred by a statute may be 
limited or curtailed in certain situations by the legislature. Thus, 
the right to appeal to California administrative bodies granted to 
employers by section 67 of the California law may, under section 
56.5(b) of the same law, be modified by the agency. Besides, the 
employer has no standing to complain of any conditions the law 
may impose on the payment of benefits; “the State is free to dis- 
tribute the burden of a tax without regard to the particular purpose 
for which it is to be used.’”** To hold the Arrangement invalid 
because it curtails (or enlarges) certain “rights” conferred by the 
statute begs the question at issue—whether the statute authorizes 
the administrative agency to affect such “rights” by reciprocal 
agreements. 
2. Has Congress Given Its Consent to Interstate Arrangements for 

the Payment of Unemployment Compensation 

Whether interstate compacts in the field of unemployment insur- 
ance require Congressional consent for their validity’? has never 
been decided.** Assuming Congressional consent is required for 





* For a discussion of the various methods of computing employers’ unem- 
ployment compensation contributions see Arnold, Experience Rating, 55 YALE 
L.J. 218 (1945). ; 

* Carmichael v. Southern Coal & Coke Co., 301 U.S. 495, 525 (1937). 

7 “No State shall, without the consent of Congress ... enter into any 
agreement or compact with another State, or with a foreign power.” U.S. 
Const., Art. I, § 10, cl. 3. 

* The distinction between interstate agreements which may be entered into 
only with the approval of the national government and those which may be 
legally consummated without congressional consent is far from clear and has 
been the subject of considerable comment and speculation among law writers. 
Frankfurter and Landis, The Compact Clause of the Constitution—A Study in 
Interstate Adjustment, 34 YALE L. J. 685 (1925); Bruce, The Compacts and 
Agreements of States with One Another and with Foreign Powers, 2 MINN. L. 
Rev. 500 (1918); Dodd, Interstate Compacts, 70 U.S. L. Rev. 557 (1936); 
Clark, Interstate Compacts and Social Legislation, 50 Pou. Sci. Q. 502 (1935) ; 
Weinfield, What Did the Framers of the Federal Constitution Mean by ‘Agree- 
ment or Compacts’?, 3 U. or CuI. L. REv. 453 (1936). Cf. Massachusetts v. 
Missouri, 308 U.S. 1, 16 (1939) which involved a controversy over the enforce- 
ment of the reciprocal provisions of the tax statutes of the two states. In com- 
menting on the legal effect of such reciprocal statutes, the Supreme Court 
observed: “But, apart from the fact that there is no agreement or compact 
between the states having constitutional sanction, U.S.C.A. Const. Art I, sec. 10, 
par. 3, the enactment by Missouri of the so-called reciprocal legislation cannot 
be regarded as conferring upon Massachusetts any contractual right.” 
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these compacts,*® the legislative history of the unemployment in- 
surance provisions of the Social Security Act*® reasonably supports 
the view that implied Congressional consent to these agreements 
has been given and with respect to the Arrangement under con- 
sideration such consent may reasonably be said to have been given 
in advance. 

The Constitution does not state when the ‘consent of: Con- 

gress’ shall be given, whether it shall precede or may follow 

the compact made, or whether it shall be expressed or may 

be implied.** 

Turing to the record of the hearing on the Economic Security 
Act before the House Committee on Ways and Means* and the 
Senate Committee on Finance,** we find that the problem of the 
payment of benefits to interstate workers was clearly recognized. 
The Report of the Committee on Economic Security (included in 
the published records) states: 

A federally administered system of unemployment com- 
pensation is undoubtedly superior [to a cooperative Federal- 
State system] in some respects, particularly in relation to 
employees who move from State to State. This presents a 
problem involved in State administration which we do not at 
this time know how to solve, although we do not regard it as 
insoluble and recommend that it should be made one of the 
major subjects of study of the Federal administrative 
agency.** 

The Report of the Advisory Council to the Committee on Eco- 
nomic Security, which advocated the inclusion in the Federal Act 
of standards as to details of State laws (a suggestion which was 
not followed), listed as one of the items to be incorporated a state- 
ment relating to the “interstate transfer of employees”: 

The principle should be recognized that employees who have 

unused benefit credits should not lose those credits because 

they change their employment from one State to another but 

no entirely practical plan to carry out this principle has as 





® Several writers have indicated that such consent is probably necessary. 
Cook, The Bodies Administering Unemployment Compensation Laws 3 LAW & 
CONTEMP. Pros. 95, 99, n. 29 (1936); Note, The Interstate Problems of the 
Unemployment Compensation Program, 36 ILL. L. REv. 862, 867, n. 22; 870- 
872 (1942). 

” 49 STAT. 626 (1935); 42 U.S.C. §§ 501-503 (1946) ; 53 STAT. 1378 (1939) ; 
42 U.S.C. § 502, 503 (1946); 49 Strat. 639 (1935); 42 U.S.C. §§ 1011-1102 
(1946). 

“ Virginia v. Tennessee, 148 U.S. 503, 521 (1893). 

® Hearings before the Committee on Ways and Means on H.R. 4120, 74th 
Cong., 1st sess. 

* Hearings before the Committee on Finance on S. 1130, 74th Cong., 1st 
sess. 

* Hearings before Committee on Ways and Means, id, P. 31; Hearings 
before Committee on Finance, id, p. 1323. 
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yet been worked out. It is recommended that the Federal 

administrative agency be given authority to promulgate 

rules for carrying out the principle herein stated prior to the 
time when benefits become actually payable.*°. 

A statement submitted by Dr. Eveline M. Burns of Columbia 
University pointed out with marked prescience* that: 

Under the present bill, which visualizes 48 different schemes, 

the only way to protect the rights of employees now in one 

State and now in another, but working always in employ- 

ment subject to the Act, is to provide for reciprocity agree- 

ments between all the different funds. Should all States take 
advantage of the opportunity to conduct experiments (on 
which so much emphasis is placed by framers of the bill) 

each State will have to conclude an agreement with all 47 

others if mobile workers are to be assured full protection 

of their accumulated rights. 

This statement placed squarely before the committees the neces- 
sity for interstate agreements to insure the payment of benefits to 
interstate workers under the proposed bill and indicated that a 
fair interpretation of the bill authorized such arrangements. 

The choice before the committee was to recommend a bill which 
“except for a few standards . . . necessary to render certain that 
the State unemployment compensation laws are genuine unem- 
ployment compensation acts and not merely relief measures . . 
left [the States] free to set up any unemployment compensation 
system they wish, without dictation from Washington,’’*’ or to 
recommend a Federal unemployment compensation system, or to 
recommend a Federal law which would specify in detail the pro- 
visions to be contained in the State acts.** The necessity for im- 
mediate Federal action in the field, coupled with uncertainty as to 
the most practical form of an unemployment compensation act, led 
to the adoption of the first alternative mentioned, which permitted 
and encouraged experimentation by the States. Against this back- 
ground, it is not difficult to understand why a provision relating to 
interstate arrangements, which would have required specific action 
by the States, was not included in the statute. 

Two model draft bills for State legislation presented to the 
Senate Committee by the Committee on Economic Security, con- 
tained identical sections entitled ‘Reciprocal Benefit Arrangements 
with Other States,’’** which foreshadowed present provisions on the 





“ Hearings before Committee on Ways and Means, id p. 886; Hearings 
before Committee on Finance, id p. 230. 

* Hearings before Committee on Ways and Means, id, p. 1095. 

* SEN. REP. No. 661, 74th Cong. 1st sess., 13 (1935). 

* Although various other formulae were offered, the three plans mentioned 
appear to have been the major items under consideration. 

® These sections read as follows: “The commission is hereby authorized, 
subject to approval by the governor, to enter into reciprocal arrangements with 
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subject and further spotlighted the question. 

It is thus evident that the contemporary interpretation of the 
proposed law visualized interstate arrangements as not only auth- 
orized under it, but necessary to link the State unemployment com- 
pensation laws into a unified system protecting the unemployed 
workers of the country. In these circumstances, although no ex- 
press approval is given to such arrangements in either of the com- 
mittee reports, this silence is reasonably interpreted as a tacit 
consent. 

It may well be that neither the legislative committees nor the 
proponents of the bill, as finally enacted, viewed these reciprocal 
agreements as anything more than mere administrative arrange- 
ments and, as such, not in the category of compacts subject to and 
requiring Congressional consent. Nevertheless, the facts surround- 
ing the passage of the legislation would seem to give adequate sup- 
port to the contention that Congress intended that such arrange- 
ments, whether compacts or not, might be entered into. 

Moreover, subsequent Congressional action, taken with full 
awareness of existing interstate arrangements, is consistent with 
this view. It seems settled that implied consent of Congress to 
an interstate compact may be derived from the subsequent actions 
of that body.*° 


the proper authorities, in the case of any other unemployment compensation 
system established by any State law or by an act of Congress, as to persons who 
have (after acquiring rights to benefits under this act or under such other 
system) newly come under this act or under such other system, whereby such 
benefits (or substantially equivalent benefits) shall be paid (or both paid and 
financed) in whole or in part through (or by) the fund of the unemployment 
compensation system newly applicable to such person. Such reciprocal arrange- 
ments shall be adopted and published by the commission in the same manner 
as its general rules. 

“‘Note—The above section is designed to make possible reciprocal arrange- 
ments whereby an employee will not lose his benefit rights if he moves from 
one State to the other, or from employment covered by a direct act of Congress. 
The wording should not be altered.” 

Hearings before Committee on Finance, id, pp. 606, 627. Additional refer- 
ences to the problem presented by interstate workers which, though relevant, 
are merely cumulative in effect follow: Paragraph I (4), memorandum sub- 
mitted by Dr. Paul H. Douglas, Hearings before Committee on Ways and 
Means, p. 1086; Statement of Senator Wagner, Hearings before Committee on 
Finance, p. 3; Statement of Professor Tyson, ibid., pp. 738, 742; Statement of 
Helen M. Hall, ibid., p. 768; Statement of Charlton Ogburn, ibid., p. 775; State- 
ment of Robert O. Elbert, ibid., p. 827; Paragraph II (4), memorandum sub- 
mitted by Dr. Paul H. Douglas, ibid., p. 894; Statement of Paul Kellog, ibid., 
p. 904; Editorial from The Washington Post, ibid., p. 1092. 

“ Story’s Commentaries on the Constitution states (Sec. 1405): “But the 
consent of Congress may also be implied; and indeed, is always to be implied 
when Congress adopts the particular act by sanctioning its objects and aiding 
in enforcing them.” 

In Virginia v. Tennessee supra note 27, the compact involved the adjust- 














144 OHIO STATE LAW JOURNAL [Vol. 10 


That Congress was informed of the existence and progress of 
interstate arrangements seems apparent. In the hearings on the 
proposed Railroad Unemployment Insurance Act of 1938*' the 
Interstate Benefit Payment Plan (as it then existed) was brought 
to the attention of the Congressional Committees there concerned. 
A press release of the Social Security Board, dated May 27, 1938, 
and entitled “State Unemployment Insurance Agencies to Cooperate 
in Paying Benefits to Multi-State Workers,” was incorporated in 
the hearings before the House Committee.*? This release set forth 
and discussed the operation of the Interstate Benefit Payment Plan 
and listed the States which had agreed, as of that time, to partici- 
pate in it. Other allusions were made to the existence of the Inter- 
state Benefit Payment Plan during the hearings** and the legality 
and validity of the agreements underlying the plan were apparently 
accepted without question. 

The Railroad Unemployment Insurance Act,“ as finally adopted, 
indicates that Congress approved interstate agreements as part of 
the services and facilities to be utilized by the Railroad Retirement 
Board*’. 


ment of a boundary dispute between the two States and the Supreme Court 
held that a consent by Congress to the compact, if needed, might be found in 
its subsequent actions towards the States. 

“The approval by Congress of the compact entered into between the States 
upon their ratification of the action of their commissioners is fairly implied 
from its subsequent legislation and proceedings. The line established was 
treated by that body as the true boundary between the States in the assign- 
ment of territory north of it as a portion of districts set apart for judicial and 
revenue purposes in Virginia, and as included for which appointments were 
to be made by federal authority in that State, and in the assignment of territory 
south of it as a portion of districts set apart for judicial and revenue purposes 
in Tennessee, and as included in territory in which federal elections were to be 
held, and for which federal appointments were to be made for that State. Such 
use of the territory on different sides of the boundary designated, in a single 
instance would not, perhaps, be considered as absolute proof of the assent or 
approval of Congress to the boundary line; but the exercise of jurisdiction by 
Congress over the country as a part of Tennessee on one side, and as a part of 
Virginia on the other, for a long succession of years, without question or dispute 
from any quarter, furnishes as conclusive proof of assent to it by that body as 
can usually be obtained from its most formal proceedings.” 

" Hearings before a subcommittee of the Committee on Interstate and For- 
eign Commerce, House of Representatives, 75th Cong., 3rd. sess., on H.R. 10127; 
Hearings before the Committee on Interstate Commerce, United States Senate, 
75th Cong., 3rd. sess. on S. 3772. 

“” Hearings before the House Subcommittee, ibid., p. 226. 

“ Hearings before the House Subcommittee, ibid., pp. 24, 72, 121, 209; Hear- 
ings ebfore the Senate Committee, ibid., pp. 119, 177. The report of the House 
Committee (which was adopted by the Senate Committee) on the Railroad Un- 
employment Insurance Act does not, however, mention the Interstate Benefit 
Payment Plan. 

“60 STAT. 722, 45 U.S.C. § 351 (1946). 
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While the silence of Congress in the circumstances above de- 
scribed is evidence of its approval of interstate agreements, it is 
not the only evidence we have of such approval. Perhaps the most 
conclusive proof of Congressional consent is to be found in the 
history of the 1939 amendments to the Social Security Act. As 
originally enacted,** section 303(a) (2) required as a condition of 
approval for grants by the Social Security Board: 


Payment of unemployment compensation solely through pub- 





* Section 325(f) of the Railroad Retirement Act provides in part as follows: 
“The Board may cooperate with or enter into agreement with the appropriate 
agencies charged with the administration of State, Territorial, Federal, or 
foreign unemployment-compensation laws or employment offices .... The Board 
may enter also into agreements with any such agency, pursuant to which any 
unemployment benefits provided for by this chapter or any other unemployment 
compensation law, may be paid through a single agency to persons who have, 
during the period on the basis of which eligibility for and duration of benefits 
is determined under the law administered by such agency or under this chapter, 
or both, performed services covered by one or more of such laws, or performed 
services which constitute employment as defined in this chapter: Provided, 
That the Board finds that any such agreement is fair and reasonable as to all 
affected interests.” (Emphasis supplied.) 


The term “such laws” as employed in the phrase “performed services cov- 
ered by one or more such laws” obviously refers to “any other compensation 
law” which, in turn, may be defined in the language of the first sentence of 
this subsection, as a “State, Territorial, Federal, or foreign unemployment 
compensation law.” There is nothing in the chapter which evinces the intention 
to limit the meaning of “such laws” to any particular combination, and “one 
or more such laws,” then, may be a Federal and Territorial law; or a Federal 
and State law or one or more State laws. If the services performed are covered 
by more than one State law, it necessarily follows that the agency with which 
the agreement is made, in order to have any interest in such services, must 
have made a further agreement with such other State or States, regarding 
these services. Such further agreement is, I think, necessarily implied by this 
language. Whether the agreement between the States be termed a reciprocal 
agreement, an arrangement or a compact is immaterial, for the point is that 
Congress authorized the Railroad Retirement Board to enter an agreement 
which had as one of its elements an existing interstate agreement. The inclu- 
sion in the committee reports of a letter from Dr. Altmeyer addressed to the 
House Committee, dated April 25, 1938, strengthens this conclusion. The letter 
pointed out that “as regards the difficulties of the railroads reporting to 52 
separate jurisdictions, it should be pointed out that under arrangements that 
have been developed by the States and Territories, the employment of any 
employee working in more than one State is credited to only one State. There- 
fore, the railroad companies are required to pay taxes and report the employ- 
ment of such a person to only one State. When such an employee becomes 
unemployed, he may file his claim for unemployment compensation in only one 
State and draw all his benefits from that State.” The language of subsection 
(f), quoted above, is calculated to permit States participating in such an 
arrangement to utilize the Railroad Retirement Board’s facilities for the pay- 
ment of benefits due as a result of the operation of the arrangement. 


“ Stat. 626 (1935), 42 U.S.C. §§ 501-503 (1946). 
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lic employment offices in the State or such other agencies as 

the Board may approve. (Emphasis supplied.) 

In 1939,*" section 303 (a) (2) was amended‘: by striking out the 
words “in the State.” Discussing this amendment, the committee 
reports,*® in identical language, stated: 

The amendments made by this section to paragraph(s) (2) 
. . . of Section 303(a) of the Social Security Act . . . [is] 
designed to make clear that . . . cooperative arrangements 
may be made for payment of compensation (in the case of 
workers who have moved from the State in which their com- 
pensation rights were earned) by one State through employ- 
ment offices in another State.*° 


Approval of interstate agreements here given is in broad terms, 
and approaches the character of express approval. 
3. Constitutional Implications of the Arrangement for Determina- 

tion and Payment of Interstate Claims 

Some question has been raised as to whether the Arrangement, 
and the law authorizing it, violate the equal protection clause of 
the Fourteenth Amendment.*: As one State Attorney General has 
pointed out: 


The first of these [questions] derives from the fact that 
under the plan [Arrangement], after the initial determina- 








“In its Second Annual Report (1937) to Congress, the Social Security 
Board, reporting on the progress of interstate arrangements, stated: “Plans 
for the payment of benefits to workers who have accumulated rights to benefits 
in more than one State have been worked out tentatively by a committee of the 
Interstate Conference and the Board. It is hoped that an interstate compact 
embodying these provisions may be adopted in time to go into effect when 
benefit payments begin in a large number of States in January 1938.” (p. 65.) 
(Emphasis supplied.) If Congress had not hitherto been aware of the nature 
of the interstate arrangements contemplated, the appellation “interstate com- 
pact” applied to them should have been sufficient indication of the possible 
necessity of Congressional consent for the validation of such arrangements. 
The amendment to Section 302(a)(2) was apparently intended to give such 
consent. ; 

“53 STaT. 1378 (1939); 42 U.S.C. §§ 502, 503 (1946). 

503 (1946). . 

“H.R. Rep. No. 728, 76th Cong., 1st sess. 55 (1939). SEN. Rep. No. 734, 
76th Cong., 1st sess. 65 (1939). 

“It is worthy of note that the Veterans’ Administration has interpreted 
Section 696(f) (a) of the Servicemen’s Readjustment Act of 1944 (58 Stat. 295 
(1944), 38 U.S.C. § 696 (1946), which permits the utilization of services and 
facilities of State agencies, as an authorization by Congress to utilize the Inter- 
state Benefit Payment Plan in the payment of allowances under that Act. In 
providing for a transfer of claims between State agencies the pertinent regu- 
lation, among other options, permits a veteran who has been receiving an allow- 
ance and has moved to another jurisdiction, to continue his claim against the 
original agency under the Interstate Benefit Payment Plan. (Sec. 12, Veterans’ 
Administration Instruction No. 1.) 

«|. nor shall any State . . . deny to any person within its jurisdiction 
the equal protection of the laws.” U.S. Const., Art. XIV. 
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tion of eligibility for benefits, the law of the state where 
claim is filed, as distinguished from the Florida laws, will 
determine the continued right to benefits even though the 
laws of such state covering eligibility for benefits after such 
initial determination may be at distinct variance with, and 
more lenient to the claimant, than provisions of Section 
443.06, Florida Statutes, 1941, as amended, related to such 
issues. 


It would not seem necessary to point out the obvious consti- 
tutional implications presented by the questions concerning 
such plan mentioned above.** 

As a converse to the situation envisaged in the above quotation, 
an interstate claimant might, in a given factual situation, be denied 
benefits under the law of the State where he files his claim for 
unemployment compensation, although upon the same facts he 
would have been entitled to benefits under the law of the State in 
which his wages were earned. Different treatment would thus be 
accorded intrastate and interstate claimants under the Arrangement. 

The issue thus presented for consideration is whether a classi- 
fication into intrastate claimant and interstate claimants, founded 
upon a claimant’s presence in or absence from the jurisdiction of 
the liable State at the time he files a claim for unemployment com- 
pensation, and the application of different eligibility and disquali- 
fication provisions to the members of each of such classes constitutes 
a denial of the equal protection of the laws. 

It would seem well seftled that there is no constitutional guar- 
antee that all persons subject to a law will be treated in identical 
fashion. As was said in Fort Smith Light Co. v. Paving District :°* 


Nor need we cite authority for the proposition that the 14th 

amendment does not require the uniform application of legis- 

lation to objects that are different where these differences 

may be made the rational basis of legislative discrimination. 

Thus, it has been held that the equal protection clause “only 
prescribes that the law have the attribute of equality of operation 
and equality of operation does not mean indiscriminate operation 
on persons merely as such, but on persons according to their rela- 
tions.”** Nor does the Fourteenth Amendment prescribe the factors 
upon which a classification may rest. 

Upon what differences or resemblances it [classification] 


may be exercised depends necessarily upon the object in 
view; may be narrow or wide according to that object. Red 





Opinion of Attorney General, State of Florida, dated January 24, 1948. 

274 U.S. 387, 391 (1927); Phoenix Insurance Co. v. McMaster, 237 U.S. 
63 (1915); Breedlove v. Suttles, 302 U.S. 277 (19387). 

™ Magoun v. Illinois Trust & Savings Bank, 170 U.S. 283, 293 (1898). To 
the same effect Connolly v. Union Sewer Pipe Co., 184 U.S. 540 (1902); Mis- 
souri v. Lewis, 101 U.S. 22 (1879). 
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things may be associated by reason of their redness with 

disregard of all other resemblances or of distinctions. Such 

a classification would be logically appropriate. Apply it fur- 

ther: Make a rule of conduct, depend on it and distinguish in 

legislation between red-haired men and black-haired men 
and the classification would immediately be seen to be wrong; 

it would have only arbitrary relation to the purpose and 

provisions of legislation.** 

Even if it be granted that the legislative judgment be disputable or 
even that some injustice and inequity results from the State law, a 
court will not hold the law invalid on these grounds. If authority 
to deal with that at which the legislation is aimed exists, a classifi- 
cation ‘“‘may be harsh and oppressive, and yet be within the power 
of the legislature.”** The courts are reluctant to invade the province 
of legislative discretion in classifying the objects of legislation and 
it has been held that if the classification is not palpably arbitrary 
and is uniform within the class, although not scientific or logically 
appropriate, it will be upheld.’ 

It is established that distinction in legislation is not arbi- 
trary, if any state of facts reasonably can be conceived that 
would sustain it, and the existence of that state of facts at 
the time the law was enacted must be assumed . . . and we 
repeat, ‘it may make discriminations if founded on distinc- 
tions that we cannot pronounce unreasonable and purely 
arbitrary.’** 

A cursory examination of the various unemployment compensa- 
tion laws reveals that all of them to a greater or lesser degree dis- 
criminate against certain classifications of workers. For example, 
a worker who has not earned qualifying wages is denied benefits. 
Such a classification was sustained in Carmichael v. Southern Coal 
& Coke Co.,°® where it was said: 


In establishing a system of unemployment benefits the legis- 
lature is not bound to occupy the whole field. It may strike at 
the evil where it js most felt [citations], or where it is most 
practicable to deal with it [citations]. It may exclude others 
whose need is less [citations], or whose effective aid is at- 
tended by inconvenience which is greater [citations]. 
Again, various State laws contain seasonal provisions which re- 
strict the benefit rights of workers engaged in seasonal industries. 
These classifications would seem to have been made upon a reason- 
able basis and to bear some relation to the payment of unemploy- 





® Tanner v. Little, 240 U.S. 369, 382 (1916). 

* Tanner v. Little, id. at 383. 

% Armour & Co. v. North Dakota, 240 U.S. 510, 513 (1916) ; Quong Wing v. 
Kirkendall, 223 U.S. 59 (1912); Mutual Loan Co. v. Martell, 222 U.S. 225, 235 
(1911); Missouri, Kansas & Texas Ry. v. Cade, 233 U.S. 642 (1914). 

* Rast v. Van Deman & Lewis, 240 U.S. 342 (1916). 

® 301 U.S. 495, 519 (1937). 
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ment compensation. A classification which is based on the juris- 
diction where an individual files a claim for benefits and a dis- 
crimination which consists of the application of the eligibility and 
disqualification provisions of that jurisdiction to the claimant, 
similarly would not constitute a denial of the equal protection of 
the laws or an unreasonable discrimination. Essentially, the effect 
of the classification into intrastate and interstate claimants is to 
create a geographical classification which provides for the different 
treatment of individuals within different localities. That such a 
classification, of itself, is not invalid would seem clear.*° 

Thus, it was contended that the Constitution and laws of Mis- 
souri which provided that appeals from certain areas of the State 
should be had only to certain courts violated the Fourteenth Amend- 
ment. This contention was rejected by the Supreme Court which 
declared :* 

We might go still further, and say, with undoubted truth, 

that there is nothing in the Constitution to prevent any state 

from adopting any system of laws or judicature it sees fit 
for all or any part of its territory. If the State of New York, 
for example, should see fit to adopt the civil law and its 
method of procedure for New York City and the surround- 
ing counties, and the common law and its method of pro- 
cedure for the rest of the State, there is nothing in the Con- 
stitution of the United States to prevent its doing so. This 
would not, of itself, within the meaning of the Fourteenth 

Amendment, be a denial to any person of the equal protection 

of the laws. If every person residing or being in either por- 

tion of the State should be accorded equal protection of the 

laws prevailing there, he could not justly complain of a vio- 
lation of the clause referred to. For, as before said, it has 
respect to persons and classes of persons. It means that no 
person or class of persons shall be denied the same protec- 
tion of the laws which is enjoyed by other persons or other 
classes in the same place and under like circumstances. 

(Emphasis supplied.) 

This doctrine was applied to an unemployment compensation 
statute in Eldred v. Division of Employment Security*? by the 
Minnesota Supreme Court. There the unemployment compensa- 
tion statute, which created a geographical classification resulting 
in the exclusion from unemployment benefits of workers employed 
in certain localities, was upheld. The statute provided in substance 
that services performed “outside of the corporate limits of a city, 
village, or borough of 10,000 population or more” for an employer 
“not subject to Title 1X of the Federal Social Security Act” did 





” Fort Smith Light Co. v. Paving District, supra; Hayes v. Missouri, 120 
U.S. 68 (1887); Barbier v. Connolly, 113 U.S. 27 (1884); Missouri v. Lewis, 
101 U.S. 22 (1879). 

* Missouri v .Lewis, 101 U.S. 22 (1879). 
@ 295 N.W. 412 (Minn. 1940). 
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not constitute “employment” under the Minnesota unemployment 
compensation law. Claimant who was denied benefits under these 
provisions, attacked the statute as denying him the equal protec- 
tion of the laws. Although the court questioned the right of the 
plaintiff to raise a constitutional issue, in view of the fact that the 
unemployment compensation law did not purport to confer any 
vested rights, it proceeded to determine the case on its merits, 
and declared that the question facing it was “Does the quoted sec- 
tion create an arbitrary class, thereby offending constitutional pro- 
hibition against special legislation and inequalities?” This ques- 
tion is the precise one that concerns us here and the court’s reason- 
ing in arriving at its conclusion that the law did not so offend 
would seem to be applicable to the problem here considered. The 
court noted that the act did not deal with personal or property 
rights but was intended to operate exclusively in the field of social 
welfare, and held that there were sufficient facts to afford a rea- 
sonable basis for the classification. It was shown, first, that the 
need for unemployment compensation was less in rural than in 
urban centers and second, that the administrative expense in coun- 
try districts was much higher than in city districts. ‘All these,” 
the court said, ‘‘are factors which the legislature could well consider 
as a basis for distinction and consequent differentiation in classi- 
fication.” 

Although in Missouri v. Lewis, supra, Eldred v. Division, supra, 
and the other cases cited on the point, the courts were considering 
geographical classifications within the territorial jurisdiction of 
a State, extension of the principles there enunciated to support 
the classification into intrastate and interstate claimants, which 
relates in part to areas outside the State, does not seem unreason- 
able. Indeed, such an extension would seem to present an a fortiori 
case since the basis of the classification is even clearer, and would 
appear even less arbitrary. 


‘ 


*® Section 1603(a) (6) of the Federal Unemployment Tax Act, 53 Stat. 185, 
requires that a State law, to obtain approval by the Board, must contain, among 
other things, a provision that “all the rights, privileges o rimmunities conferred 
by such law or by acts done pursuant thereto shall exist subject to the power 
of the legislature to amend or repeal such law at any time.” All the State 
unemployment compensation laws contain such a section. 

In the following cases it was held that unemployment compensation laws 
did not confer vested rights which could not be affected by subsequent legis- 
lation. 

Moore v. Bureau of Unemployment Compensation, 73 Ohio App. 362, 56 
N.E. 2d 520 (1943); Shelley v. National Carbon Co., 285 Ky. 502, 148 S.W. 2d 
686 (1941); Talley v. Unemployment Compensation Division of Ind. Acc. Bd., 
63 Idaho 644, 124 P. 2d 784 (1942); Crosset Lumber Co. v. McCain, 170 S.W. 
2d 64 (Ark. 1943); Southern Kraft Corp. v. McCain, 171 S.W. 2d 947 (Ark. 
1943). 

















1949] INTERSTATE ARRANGEMENT 151 


That the distinction between an intrastate claimant and an 
interstate claimant is not an arbitrary or fanciful one is apparent 
even from a superficial examination. In order to make possible the 
payment of interstate benefits, special procedures must be created 
and the administrative facilities of another State must be utilized. 
Added to these factors is the consideration that an interstate 
claimant is attaching himself to the labor force in another State 
where different conditions may prevail. These elements would seem 
more than enough to remove the classification from the category of 
“unreasonable and purely arbitrary distinctions.’ 

In the case of an interstate claimant, then, the argument that 
the payment of benefits to him is administratively more burden- 
some and more expensive than payment to an intrastate claimant 
and that considerable difficulty is entailed in securing facts neces- 
sary for determinations of eligibility and disqualification from an- 
other State, would seem to be reasonable and to justify the dis- 
tinction. The interstate claimant is not being denied the equal 
protection of the laws; all interstate claimants in the State where 
he files his claim are subject to the same laws, and these laws are 
also applicable to other individuals in the same area. The legisla- 
ture may deem it advisable, and it cannot be said that this action 
is unreasonable, to provide that if an individual goes to another 
State and, by filing a claim for unemployment compensation, indi- 
cates his intention to become part of the labor force in that State, 
that his entitlement to benefits shall be governed by the eligibility 
and disqualification provisions applicable to other members of the 
same labor force. 

It is worthy of note that the interstate claimant is not bound 
permanently by the classification; he has the right to return to 
the liable State and have his right to benefits determined under its 
laws. It is his voluntary act which brings the eligibility and dis- 
qualification provisions of another State’s law into operation. Al- 
though it is admitted that economic necessity may determine the 
State in which a claimant files for benefits, nevertheless, the law 
does not dictate where the claim shall be filed. Theoretically the 
claimant is free to select the State in which he shall file and its 
law may be more favorable to him than that of the liable State. 
No compulsion is exercised by the statute and the claimant may 
freely change his selection. 

The State may further argue that it is under no obligation to 
accept claims filed outside of its jurisdiction.* In permitting a 
claimant to file outside of its jurisdiction, therefore, the State may 

“ Denver v. New York Trust Co., 229 U.S. 123 (1913); Lindsley v. Natural 
Carbonic Gas Co., 220 U.S. 61 (1911); Tanner v. Little, 240 U.S. 369 (1916). 


® Carmichael v. Southern Coal & Coke Co., 301 U.S. 495 (1937); Eldred v. 
Division of Employment Security, 295 N.W. 412 (Minn. 1940). 
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impose additional or different eligibility conditions upon such a 
claimant which, if applicable to the class of interstate claimants 
“in the same place and under like circumstances,” do not violate 
the Fourteenth Amendment. As already indicated, the legislature 
may make discriminations if founded on distinctions that are not 
unreasonable or purely arbitrary, and absence from the jurisdiction 
of the person or thing dealt with by legislation has been held to 
provide a reasonable basis for classification.** 

Finally, it may be pointed out that the statute authorizing the 
Interstate Arrangement would find support in the general rule 
that every presumption should be indulged in favor of the con- 
stitutionality of particular legislation,®*’ and the burden is upon one 
claiming the contrary to show clearly and beyond reasonable dis- 
pute that its provisions are repugnant to the Constitution.* It is 
indeed doubtful that a claimant attacking the statute could sustain 
this burden. 


“Hammond Packing Co. v. Arkansas, 212 U.S. 322 (1909); Madden v. 
Kentucky, 309 U.S. 83 (1940); Central Loan & Trust Co. v. Campbell, 173 U.S. 
84 (1899); Field v. Barber Asphalt Co., 194 U.S. 618 (1904); Douglas v. 
N. Y., N. H. & H. R. Co., 279 U.S. 377 (1929). 

In the Hammond Packing Co. case, a statute which established a procedure 
for the examination of books and papers outside the State in the course of 
litigation was sustained and the Court said (page 349): “The contention that 
because § 8 applies only to books and papers outside of the State, therefore it 
denies the equal protection of the laws is not open, since it has been conclusively 
settled that, without denying the equal protection of the laws, relations may be 
based upon the fact that persons or property dealt with are not within the 
territorial jurisdiction of the regulating authority.” 

Similarly, in Madden v. Kentucky, where the validity of a Kentucky statute, 
which imposed on its citizens an annual and ad valorem tax on their deposits in 
banks outside of the State at the rate of 50 cents per hundred dollars while 
deposits in banks located within the State were taxed at the rate of 10 cents 
per hundred dollars, was in question, the Supreme Court held that the classifi- 
cation was reasonable and did not deny plaintiff equal protection or due process 
of law. It was pointed out that the difficulty of collecting a tax on deposits 
outside the State could justify the classification and that, “the treatment 
accorded the two kinds of deposits may have resulted from the differences in 
the difficulties and expenses of tax collection.” 

* Home Telephone and Telegraph Co. v. Los Angeles, 211 U.S. 265 (1908) ; 
Davies Warehouse Co. v. Bowles, 321 U.S. 144 (1944); Davis v. Department of 
Labor and Industries, 317 U. S. 249 (1942). 

* New Orleans Public Service, Inc. v. City of New Orleans, 281 U.S. 682 
(1930) ; Metropolitan Casualty Ins. Co. v. Brownell, 294 U.S. 580 (1938). 




















The Employer-Employee Relationship* 


EDWIN R. TEPLE; 


Everyone works for someone else in one way or another. At 
one time, perhaps, it didn’t much matter what the working rela- 
tionship between two parties was. But in modern times, what with 
the problems of tort liability, taxation, and the various measures 
for the welfare of the working man, the question of who works for 
whom poses a problem of considerable significance. 

Unfortunately, the significance of the problem is matched by 
the difficulty of its solution. There is a growing field of borderline 
cases in which the accepted tests simply do not offer a clear-cut 
answer. Many relationships are like the swoose, which had un- 
mistakable characteristics of both the swan and the goose. Neither 
the courts nor the legislatures have yet devised a yardstick equal 
to the task of unerringly separating the swans from the geese and 
at the same time cataloguing their hybrid offspring with any degree 
of uniformity. 

Most of the Federal acts which deal with matters affecting the 
working relationships between individuals do not attempt to give a 
complete definition of the term employee. The National Labor Re- 
lations Act provides that the term “employee” shall include any 
employee, and shall not be limited to the employees of a particular 
employer.' The same term in the Fair Labor Standards Act “in- 
cludes any individual employed by an employer,’ and the word 
“employ” is defined to include “to suffer or permit to work.’* The 
Social Security Act and its companion provisions in the Internal 
Revenue Code originally provide merely that the term “employee” 
includes an officer of a corporation.* 

The United States Supreme Court, in decisions applicable to all 
three statutes, has sought to give a more definite and realistic 
meaning to the term “employee” by referring to the purpose of the 
act and the mischief to be corrected in each instance. In N.L.R.B. 
v. Hearst Publications,’ in the course of holding that newsboys were 


* The views expressed herein are entirely those of the author and are not 
intended to reflect in anyway the official viewpoint of the Federal Security 
Agency. 

; Assistant Regional Attorney, Region IV, Federal Security Agency. 

*49 Stat. 450 (1935), 29 U.S.C.A. 152 (3) (1947). 

60 STAT. 1095 (1946), 29 U.S.C.A. 203 (e) (1947). 

*60 STAT. 1095 (1946), 29 U.S.C.A. 203 (g) (1947). 

*60 Start. 986 (1946), 42 U.S.C.A. 1301 (a) (6) (1947); 62 Star. 438, 26 
U.S.C.A. 1426 (d) (1948); 62 STAT. 428, 26 U.S.C.A. 1607 (i) (1948). 

° 322 U.S. 111 (1944). 
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employees rather than independent contractors under the National 
Labor Relations Act, the court said that the meaning of the term 
in doubtful situations should be determined by underlying eco- 
nomic facts rather than by traditional legal distinctions developed 
for other purposes, and that where the relationship was of the type 
which needed protection, protection ought to be given.* In United 
States v. Silk’? and Rutherford Food Corporation v. McComb,’ the 
court said that the same rule should be applied to the Social Se- 
curity Act and the Fair Labor Standards Act respectively, and 
that the term “employee” included workers who were such as a 
matter of economic reality.’ 

In the Rutherford Food Corporation case, beef boners using 
the premises and equipment of a slaughter house for a specialty 
job on the production line closely related to other slaughter house 
activities, were found to be employees. In the Silk case,’® after 
stating that degrees of control, opportunities for profit or loss, 
investment in facilities, permanency of the relation and skill re- 
quired in the claimed independent operation are important for a 
decision, the court determined that coal unloaders, who had often 
been held to be employees in tort cases, were employees for the 
purpose of social security legislation as well, but that truck driver- 
owners, despite the fact that they were integral parts of the busi- 
nesses involved and notwithstanding a long list of tort and work- 
men’s compensation cases holding that driver-owners were em- 
ployees, were independent contractors for this purpose. 

The court was unanimous with regard to the principles stated 
in the Silk opinion, but that they are something less than a touch- 
stone is demonstrated rather clearly by the fact that four of the 
justices disagreed with the result insofar as the truck driver- 
owners were concerned. In a masterpiece of brevity, Justice Black, 





*Compare Robinson v. Baltimore & Ohio R. Co., 237 U.S. 84, 94 (1915), 
relied upon by the Court of Appeals, where it was said that Congress in using 
the words “employee” arid “employed” in the Federal Employer’s Liability Act, 
intended to describe the “conventional relation of employer and employee.” 

7331 U.S. 704 (1947). 

® 331 U.S. 722 (1947). 

® The lower courts had not been nearly so certain about the intent of Con- 
gress with regard to the language used in the Fair Labor Standards Act. Some 
of them felt that the traditional tests of the employer-employee relationship 
were not applicable. Walling v. Wabash Radio Corp., 65 F. Supp. 969 (S.D. 
Mich. 1946); Fleming v. Demeritt, 56 F. Supp. 376 (Vt. 1944). Others were 
equally certain that there was no intention of abrogating the usual and ac- 
cepted concepts of the relationship. Dugas v. Nashau Mfg. Co., 62 F. Supp. 
846 (N.H. 1945) ; Shropfer v. A. S. Abell Co., 48 F. Supp. 88 (Md. 1942), aff’d 
138 F. 2d 111, cert. denied, 321 U.S. 763 (1943). 

” The case of Harrison v. Greyvan Lines, Inc. involving the owner-drivers 
employed in Greyvan’s moving business, was combined with the case involving 
the unloaders and owner-drivers engaged in the coal business of Albert Silk. 
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Douglas, and Murphy simply said that in their view the applicable 
principles of law laid down by the court required a finding that the 
driver-owners as well as the unloaders were employees. Justice 
Rutledge favored remanding the causes to the District Court for 
a determination of the factual issue regarding the driver-owners 
in accordance with the principles stated in the majority opinion. 

For whatever they were worth, the Bureau of Internal Revenue 
sought to incorporate the Supreme Court’s principles in its Em- 
ployment Tax Regulations by a proposed amendment published in 
the Federal Register on November 27, 1947. At this point, Con- 
gress appeared on the scene and proceeded in the so-called ‘‘Gear- 
heart Resolution,” after a long and interesting debate, to “preserve 
the status quo” by adopting in resolution form the following new 
language to be added to the definition of “employee” in the Social 
Security legislation: “but such term does not include (1) any indi- 
vidual who, under the usual common-law rules applicable in deter- 
mining the employer-employee relationship, has the status of an 
independent contractor or (2) any individual (except an officer of 
a corporation) who is not an employee under such common-law 
rules.” 

Of course there is no fixed, easily applied common law rule. 
The nearest thing to it is the control test which a great many 
courts apply as the exclusive criterion but with results which are 
far from uniform. The true picture was accurately described by 
the Supreme Court in the. Hearst case when it said that the sim- 
plicity of the test was illusory because it was more largely sim- 
plicity of formulation than of application. In the words of the 
court: “Few problems in the law have given greater variety of 
application and conflict in results than the cases arising in the 
borderland between what is clearly an employer-employee relation- 
ship and what is clearly one of independent, entrepreneurial deal- 
ing. This is true within the limited field of determining vicarious 
liability in tort. It becomes more so when the field is expanded to 
include all of the possible applications of the distinction.”* 

Actually, the control test was originally formulated in connec- 
tion with the determination of tort liability, where the only con- 
cern of the court was whether one individual could properly be 
held responsible for the acts or omissions of another.** In other 
fields, where the problem is fundamentally different, there is no 
reason why more appropriate and, if possible, more practical stand- 





“ Public Law 642, 80th Congress (June 14, 1948), 62 Stat. 438, popularly 
known as the Gearheart Resolution. 

2 322 U.S. at 120. 

’ Asia, Employment Relation, 55 YALE L. J. 76 (1945); Wolfe, Determina- 
tion of Employer-Employee Relationship in Social Legislation, 41 Co. L. 
Rev. 1015 (1941). 
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ards should not be applied. In the interpretation of language which 
is no more specific than that in the statutes already referred to, 
the courts in reality are formulating new or expanded common law 
standards which are entitled to at least as much respect as the 
criteria previously devised for other purposes. The common law 
is not static but is a flexible, constantly expanding body of law. 
Were this not so, the control test itself would never have seen the 
light of day. 

The Federal courts have not been entirely in accord in their 
views concerning the effect of the Gearheart Resolution. The 4th 
Circuit, in Ewing v. Vaughan" said that the “economic reality” 
concept was reversed by Congress; and the 7th Circuit, in Party 
Cab Co. v. U.S., declared that the Supreme Court in the Silk case 
had interpreted the term “employee” so as to encompass an area 
considerably greater than a court would now be justified in doing. 
In Crossett Lumber Co. v. U.S.,'° however, the District Court for 
the Western District of Arkansas, after a full appraisal of the 
entire history of the problem under the social security legislation, 
concluded that the proper test was whether, as a matter of actual 
reality, the employer controlled or had the right to control the per- 
formance of the services in question, taking into account the pur- 
pose of the act and the considerations outlined by the Supreme 
Court in the Silk case. In U.S. v. Kane,’ the 8th Circuit recognized 
that the Silk case ‘“‘must be read in the light of the joint reslution 
of Congress,” but nevertheless held that so-called coal jobbers en- 
gaged by a retail coal company to store coal were employees, find- 
ing that the right to control was effectively preserved through ex- 
ercise of the right of the company to hire and fire.'* 

The Federal precedents demonstrate the lack of uniformity 
which exists in the application of the statutes referred to above. 
Home workers, who are generally paid by the piece or the job, 
have been considered employees in some cases’? and independent 


‘ 





“C.C.H., U.I. Serv., Fed., par. 9343 (1948), in which a so-called broker 
engaged in selling flour at fixed amount per hundredweight was held to be an 
independent contractor. 

*C.C.H., U.I. Serv., Fed., par. 9363 (1949), in which taxi drivers who 
operated cabs owned by a cab company under oral agreements which extended 
only from day to day were held to be independent contractors. 

*C.C.H., U.I. Serv., Fed., par. 9344 (1948), in which logging contractors 
were held to be independent contractors rather than employees of the lumber 


company. 

“ €.C.H., U.I. Serv., Fed., par. 9355 (1948). 

*In reliance upon the earlier case of Grace v. Magruder, 148 F. 2d 679 
(1945), the court stressed the fact that the storing of coal in the bins was nec- 
essary part of the company’s continuing business and that the nature of the 
simple work and tools used herein obviated the necessity for supervision or 
direction at the place of work. 

















1949] EMPLOYER-EMPLOYEE 157 


contractors in others.”° Similar inconsistency has befallen taxicab 
drivers,” truck drivers,?? entertainers,** miners,** lumbermen,” 
filing station operators,?* and salesmen.*? The history of the con- 
trol test gives little hope of improvement. 





* Walling v. American Needlecrafts, Inc., 189 F. 2d 60 (6th Cir. 1943); 
Schwing v. U.S., 165 F. 2d 518 (8d Cir. 1948). 

” Glenn v. Beard, 141 F. 2d 376 (6th Cir. 1944). 

* Employees: Jones v. Goodson, 121 F. 2d 176 (10th Cir. 1941); Kaus v. 
Huston, 120 F. 2d 183 (8th Cir. 1941); Checker Taxi Co. v. Harrison, C.C.H., 
U.I. Serv., Fed., par. 5054.86 (1942); Michigan Cab Co. v. Kavanagh, C.C.H., 
U.I. Serv., Fed., par. 5054.86 (1941). Independent Contractors: Davis v. U.S., 
154 F. 2d 314 (App. D.C. 1946); Magruder v. Yellow Cab Co., 141 F. 2d 324 
(4th Cir. 1944) ; Woods v. Nicholas, 163 F. 2d 615 (10th Cir. 1947); Party Cab 
Co. v. U.S., C.C.H., U.I. Serv., Fed., par. 9363 (1949); Co-op Cab Co. v. Allen, 
C.C.H., U.I. Serv., Fed., par. 5054.87 (D.C. Ga. 1947). 

2 Employees: Grand Rapids Gravel Co. v. U.S., C.C.H., U.I. Serv., Fed., par. 
5054.90 (D.C. Mich. 1943); In re Hiner, C.C.H., U.I. Serv., Fed., par. 5054.90 
(D.C. Ind. 1941); Willard Sugar Co. v, Gentsch, C.C.H., U.I. Serv., Fed., par. 
5054.90 (D.C. Ohio 1944). Independent Contractors: U.S. v. Silk, 331 U.S. 704 
(1947) ; U.S. v. Mutual Trucking Co., 141 F. 2d 655 (1944); Burruss v. Early, 
44 F. Supp. 21 (W.D. Va. 1942). See also Re Barbour Transportation Co., 
C.C.H., U.I. Serv., Fed., par. 5054.91 (D.C. Okla. 1947) (Drivers operating 
under one type of contract were held to be employees and those operating under 
slightly different terms were considered independent contractors.) 

* Employees: Matcovich v. Anglim, 134 F, 2d 834 (9th Cir. 1943) (Taxi 
dancers). Independent Contractors: Radio City Music Hall Corp. v. U.S., 135 
F. 2d 715 (2d Cir. 1943) (Special performers and artists). 

* Employees: N.L.R.B. v. Blount, 131 F. 2d 585 (8th Cir. 1942). Inde- 
pendent Contractors: Anglim v. Empire Star Mines Co., 129 F. 2d 914 (9th 
Cir. 1942); Combined Metals Reduction Co. v. U.S., 53 F. Supp. 739 (Utah 
1943) ; Weeks v. Willingham, C.C.H., U.I. Serv., Fed,. par. 5054.505 (Ala. 1944). 

* Employees: Bedford Pulp and Paper Co. v. Early (Pulp wood cutters, 
haulers, and loaders). Independent Contractors: Edens-Birch Lumber Co. v. 
Scofield, 58 F. Supp. 269 (N.D. Ohio 1944); Crossett Lumber Co. v. U.S., 
C.C.H., U.I. Serv., Fed., par. 9344 (Ark. 1948) (Logging contractors). 

* Employees: Wholesale Oil Co. v. U.S., 154 F. 2d 745 (10th Cir. 1946); 
McIntire v. U.S., C.C.H., U.I. Serv., Fed., par. 5054.485 (Mo. 1948). Inde- 
pendent Contractors: Berkshire Oil Co. v. Rothensies, C.C.H., U.I. Serv., Fed., 
par. 5054.435 (Pa. 1945); Jenson v. Jones, C.C.H., U.I. Serv., Fed., par. 5054 
(Okla. 1946). 

7 Employees: Tapager v. Birmingham, 75 F. Supp. 375 (N.D. Iowa 1948) 
(household furnishings) ; Beckwith, 67 F. Supp. 902 (Mass. 1946) (stationery) ; 
Stone v. U.S., 55 F. Supp. 230 (E.D. Pa. 1948) (securities) ; Hearst Publica- 
tions, Inc. v. U.S., 168 F. 2d 751 (9th Cir. 1948) (newspaper vendors); Pure 
Baking Co. v. Early, C.C.H., U.I. Serv., Fed., par. 5054.659 (Va. 1943) (bakery 
goods) ; Danville Warehouse Co. v. U.S., C.C.H., U.I. Serv., Fed., par. 5079.591 
(Va, 1940). Independent Contractors: Beaverdale Memorial Park, Inc. v. U.S., 
47 F. Supp. 663 (Conn. 1942) (cemetery lots) ; Henry Broderick, Inc. v. Squire, 
163 F. 2d 980 (9th Cir. 1947) (real esatte brokers); De-Raef Corp. v. U.S., 
70 F. Supp. 264 (Ct. Cl. 1947) (sales agents of manufacturer of patented 
products) ; Cannon Valley Milling Co. v. U.S., 59 F. Supp. 785 (Minn. 1945) 
(so-called brokers selling flour and feed); Haley v. U.S., C.C.H., U.I. Serv., 
Fed., par. 5054.659 (Ind. 1944) (bakery goods). 
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A majority of the State unemployment insurance laws still con- 
tain, within the definition of “employment,” the so-called 3-test 
provision.** At the time of this writing, there are 26 laws with 
the typical language.*” Four States have two of the three tests.*° 
Four other States have variations of the typical provision.*: The 
remainder of the States have only the control test®* or use a refer- 
ence to services performed under a contract of hire** or within the 
master-servant relationship.** 

The original 3-test provision was incorporated in the Wisconsin 
law in 1935,*° even before the enactment of the Social Security Act. 





* The typical language of the provision is as follows: “Services performed 
by an individual for wages shall be deemed to be employment subject to this 
act unless and until it is shown to the satisfaction of the commissioner that (a) 
such individual has been and will cotninue to be free from control or direction 
over the performance of such service, both under his contract of service and in 
fact; and (b) such service is either outside the usual course of the business for 
which such service is performed or that such service is performed outside of all 
the places of business of the enterprise for which such service is performed; 
and (c) such individual is customarily engaged in an independently estab- 
lished trade, occupation, profession, or business.” 

In addition to this provision, the definition of employment contains intro- 
ductory language which usually states that “employment . .. means service 
. . . performed for wages or under any contract of hire, written or oral, 
express or implied ...” An excellent discussion of the three tests will be 
found in 45 YALE L. J., pp. 86-88. 

*® Alaska, Delaware, Georgia, Hawaii, Illinois, Louisiana, Maine, Maryland, 
Missouri, Montana, Nebraska, Nevada, New Hampshire, New Jersey, New 
Mexico, North Dakota, Ohio, Pennsylvania, Rhode Island, South Carolina, 
Tennessee, Utah, Vermont, Washington, West Virginia, and Wyoming. The 
provision was eliminated from the North Carolina law at the current session 
of the North Carolina legislature by S. 155, L. 1949. 

*® Kansas has the first and second test, the first relating to freedom from 
control and the second requiring the service to be outside the regular course or 
all the places of the employer’s business. Indiana, Oregon, and Wisconsin have 
the first and third tests, the third test relating to an independently established 
business. 

* Oklahoma and Virginia have all three tests, but the second and third tests 
are connected by the disjuncitve rather than the conjunctive. According to the 
Virginia court, at least, this difference is immaterial. Life and Casualty Insur- 
ance Co. of Tennessee v. U.C.C., 181 Va. 811, 27 S.E. 2d 159 (1943). Arkansas 
and South Dakota have all three tests connected by the disjunctive, and the 
Arkansas definition includes an express reference to the master-servant 
relationship. 

* Idaho, Iowa, Massachusetts, and Texas. 

* California, District of Columbia, Kentucky, Michigan, and New York. 

* Alabama, Colorado, Connecticut, Florida, Minnesota, and Mississippi. The 
Arizona, Colorado, and Florida laws refer to the service of an employee. The 
Connecticut provision is in terms of a contract for hire creating an employee re- 
lationship. The Minnesota law, in addition to the master-servant requirement, 
contains the third test relating to an independently established business. The 
Mississippi law contains the control test, in addition to the reference to the 
master-servant relationship. 
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This approach to the problem of who should come within the 
protection of measures such as the unemployment insurance laws 
was unique, and there is no doubt concerning the intent of the 
draftsmen who formulated this language. The coverage of the act 
was not to be limited to the technical legal relationship of master 
and servant.** The Wisconsin Supreme Court has pointed out, 
however, that the question is not what the framers or draftsmen 
meant but what the legislature intended by the language which 
they adopted.** 

The majority view, despite the failure in many instances to 
recognize the source and purpose of the 3-test provision, still gives 
effect to the statutory language and, in the words of the courts 
at least, extends the coverage of the acts in question beyond the 
strict common-law definition of the master-servant relationship.** 





*® Wisconsin laws, 1935, c. 192, § 5. 

“The background and the purpose of this provision is described at some 
length in Asia, Employment Relation: Common-Law Concept and Legislative 
Definition, 55 YALE L. J. 76, 83 (1945). The Wisconsin Advisory Committee, 
created by the State legislature, specifically advised that the three tests were “to 
be considered apart from conceptions of employer-employee relationships exist- 
ing in other fields.” The Committee on Legal Affairs of the Interstate Confer- 
ence of Unemployment Compensation Agencies recommended in 1936 that a defi- 
nition similar to that incorporated in the Wisconsin law should be included in 
other State laws “as the basis for extending their coverage beyond the master 
and servant realtionship.” As one result of this recommendation, the so-called 
draft bill prepared by the Social Security Board’s Bureau of Unemployment 
Compensation in January 1937 incorporated the three tests in their present 
form. There can scarcely be any doubt that this was the source of the provision 
contained in most of the State laws. 

* Moorman Mfg. Co. v. Ind. Com., 241 Wis. 200, 5 N.W. 2d 743 (1942). It 
is an interesting problem to determine how the intention of the legislature can 
be different from that of the draftsmen of language which the legislature has 
adopted in the absence of any contrary explanation by the legislators them- 
selves. 

* That the majority of the state courts have given some effect to the special 
language of the three tests is carefully demonstrated in Asia, Employment 
Relation: Common-Law Concept and Legislative Definition, 55 YALE L. J. 76, 
88 (1945). There has been no substantial change in the line-up of the states 
since that article was written. Rhode Island appears to have joined the minority 
view. Mt. Pleasant Cab Co. v. U.C.B., 53 A. 2d 485 (R.I. 1947). The Oklahoma 
court first ignored the three tests (in the majority opinion); Realty Mortgage 
and Sales Co. v. E.S.C., 197 Okla. 308, 169 P. 2d 761 (1945); and then appeared 
to give effect to the provision. Benner v. State, 201 P. 2d 236 (Okla. 1948). 
Both decisions concerned services rendered at a time when the Oklahoma law 
contained the standard definition. The Indiana court still adheres to the ma- 
jority view. South Bend Fish Corp. v. E.S.D., 116 Ind. App. 348, 63 N.E. 2d 
301 (1945); E.S.B. v. Motor Express, Inc., 117 Ind. App. 113, 69 N.E. 2d 602 
(1946). In the latter case, the drivers were held to be independent contractors, 
but the appellate court reached this decision after applying the two tests con- 
tained in the Indiana law. The Washington court seems to be on the fence 
again as a result of a series of decisions concerning the status of real estate 
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There can be no doubt that the provision has been effective in par- 
ticular cases, coverage having been determined thereunder where, 
on the facts, the outcome would have been extremely doubtful under 
the control test alone.*® 

Nevertheless, a critical examination of the cases in all the 
jurisdictions which have the 3-test provision reveals a lack of uni- 
formity at least equal to that existing under the Federal precedents. 
Compare, for instance, the language of the North Carolina Supreme 
Court in Jefferson Standard Life Insurance Co. v. U.C.C.*° where 
it was said: “As far as language will permit it, the act evinces a 
studied effort to sweep beyond and to include, by redefinition, many 
individuals who would have been otherwise excluded from the bene- 
fits of the act by the former concepts of master and servant and 
principal and agent as recognized at common-law,” with the view 





brokers and salesmen. Broderick, Inc. v. Riley, 22 Wash. 2d 760, 157 P. 2d 954 
(1945); Curtis v. Riley, 22 Wash. 2d 743, 157 P. 2d 975 (1945); Coppage v. 
Riley, 24 Wash. 2d 968, 163 P. 2d 140 (1945). New Jersey remains with the 
majority. In Texas Co. v. U.C.C., 132 N.J.L. 362, 40 A. 2d 574 (1945), aff’d 
134 N.J.L. 614, 48 A. 918 (1946), bulk distributors selling the oil company’s 
products under a consignment agreement were held not to be within the statu- 
tory definition, but in a later case it was found that the members of a specialty 
act in burlesque came within its terms. Empire Theatre, Inc. v. U.C.C., 136 
N.J.L. 254, 55 A. 2d 238 (1947), aff'd 1387 N.J.L. 301, 59 A. 2d 623 (1948). Like- 
wise Iillinois. A distributor of aluminum cooking utensils was able to satisfy 
all three tests ,and therefore was held exempt from coverage, in Aluminum 
Cooking Utensil Co. v. Gordon, 393 Ill. 542, 66 N.E. 2d 431 (1946); and in 
Donaldson v. Gordon, 397 Ill. 488, 74 N.E. 2d 816 (1947), involving a person 
licensed to sell floor coverings, it was held that the parties were not intended to 
be within the term “employment” as defined in the act, without specifically ap- 
plying the three tests. In Concrete Materials Corp. v. Gordon, 395 Ill. 203, 
69 N.E. 2d 841 (1946), however, individuals employed to address envelopes in 
their homes were found not to be engaged in an independently established trade 
or business and coverage was predicated upon the failure to meet this test. See, 
also, Attorney General Opinion dated September 23, 1948, ruling that individ- 
uals working as interviewers for a market research organization were engaged 
in employment despite their freedom from direction and control. 

*® See, for instance, Miller, Inc. v. Murphy, 379 Ill. 524, 42 N.E. 2d 78 
(1942), and Photographic Illustrations, Inc. v. Murphy, 389 Ill. 334, 59 N.E. 2d 
681 (1945), in which models were held to be within the definition of employ- 
ment. The New York court, without the assistance of the statutory tests, has 
held that models are not employees. Jn re Barnaba Photographs Corp., 289 
N.Y. 47, 43 N.E. 2d 720 (1942). Real estate salesmen have caused a great deal 
of difficulty in this field and the two leading cases which have held that they 
were engaged in employment placed reliance chiefly upon the independently 
established business test. Rahoutis v. U.C.C., 171 Ore. 93, 186 P. 2d 426 
(1943) ; U.C. Div. v. Hunt, 22 Wash. 2d 897, 158 P. 2d 98 (1945). The loggers 
involved in Bonifas-Gorman Lumber Co. v. U.C.C., 313 Mich. 363, 21 N.W. 2d 
163 (1946), were held to be independent contractors under the definition of 
“employment” after the removal of the three tests but were said to be clearly 
within the definition during the period when the three tests were still in effect. 

“ 215 N.C., 479, 2 S.E. 2d 584, 589 (1939). 
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of the Missouri court in A. J. Meyer and Co. v. U.C.C.,*' that the 
three tests are the usual tests for determining whether the relation 
of independent contractor exists and that no change in the common- 
law meaning was intended. 

In States which follow the Missouri view, of course, the three 
tests have been rendered ineffective for all practical purposes.** 
The mental gymnastics which the courts of several States have 
indulged in for the purpose of explaining prior inconsistent deci- 
sions merely highlight the general confusion.** 

The experience of the Washington Supreme Court is classic. 
After starting out with a careful application of the three tests by 
Department 1 in McDermott v. State,** Department 2 of the same 
court evolved the Washington Recorder decision,*® which became 
the bellwether of the courts adopting the minority view. In sub- 
sequent opinions, several of them by the entire court, the Wash- 
ington jurists proceeded to repudiate, without actually overruling, 
the Recorder case.*® In 1945, however, the pendulum swung back 
and the court, in the course of deciding that real estate brokers 





348 Mo. 147, 152 S.W. 2d 184 (1941). 

“ The States which fall within this category, along with a full discussion of 
the cases which espouse the minority view, will be found in Asia, Employment 
Relations: Common-Law Concept and Legislative Definition, 55 YALE L. J. 76, 
93 (1945). Ohio has joined this group by virtue of the opinion of the Supreme 
Court in Commercial Motor Freight, Inc. v. Ebright, 143 Ohio St. 127, 64 N.E. 
297 (1944). The Ohio court has not only successfully nullified the provision but, 
like some of the other courts adhering to a similar interpretation, has deter- 
mined that it operates to remove from the coverage of the act individuals who 
admittedly are employees under the strict common-law view. This “reverse 
English” apparently has borne fruit in the recent decision of the Court of 
Appeals on rehearing in American Life and Accident Insurance Co. of Ken- 
tucky v. Jones, C.C.H., U.I. Serv., Ohio, par. 8218 (1948). In its original 
opinion, the court had held that debit collectors working for a company selling 
industrial insurance were employees (C.C.H., U.I. Serv., Ohio, par. 8212), but 
on reconsideration the court changed its mind on the basis of the interpretation 
embodied in the Commercial Motor Freight opinion. The case is now pending, 
on appeal, in the Supreme Court. 

“For instance, the explanation of the Wisconsin Bridge and Iron Co. de- 
cision in Moorman Mfg. Co. v. Ind. Com., 241 Wis. 200, 5 N.W. 2d 743 (1942); 
and the explanation of the Fuller Brush case in Singer Sewing Machine Co. v. 
Ind. Comm., 104 Utah 175, 134 P. 2d 479 (1942). 

“196 Wash. 261, 82 P. 2d 568 (1938). 

“ Washington Recorder Publishing Co. v. Ernst, 199 Wash. 176, 91 P. 2d 
718 (1939). 

“ Matter of Far West Taxi Service, Inc., 9 Wash. 2d 134, 115 P. 2d 164 
(1941) ; Maulhausen v. Bates, 9 Wash. 2d 264, 114 P. 2d 995 (1941); Matter of 
Foy, 10 Wash. 2d 317, 116 P. 2d 545 (1941); Sound Cities Gas & Oil Co. v. 
Ryan, 13 Wash. 2d 457, 125 P. 2d 246 (1942); State v. Goessman, 13 Wash. 2d 
598, 126 P. 2d 201 (1942); Matter of Employees of Hillman Investment Co., 
15 Wash. 2d 452, 131 P. 2d 160 (1942); U.C. Dep’t v. Hunt, 17 Wash. 2d 228, 
135 P. 2d 89 (1943) ; U.C. Dep’t v. Hunt, 22 Wash. 2d 897, 158 P. 2d 98 (1945). 
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and salesmen working under a so-called joint adventure arrange- 
ment whereby the commissions were split, where not engaged in 
employment, indicated that the three tests were merely exceptions 
to the general definition of employment.‘* Thus the ghost of the 
Washington Recorder case was effectively resurrected.** Later the 
same year, the court, sitting en banc, cited the Washington Re- 
corder case with obvious approval, along with most of the other 
cases adhering to the minority view.’® In what appears to be the 
most recent case on the subject, however, the joint adventure ar- 
rangement met with much less sympathetic treatment than in the 
Broderick case, the court concluding that the crew members of a 
fishing vessel appeared much more like servants than joint con- 
tractors.*” 

In passing, it should be noted that other courts have been 
equally if not quite so spectacularly, uncertain.*' 

It is extremely interesting to note the variation in the decisions 
involving individuals similarly engaged. The differences in the 
treatment of salesmen and other distinct categories such as taxi 
and truck drivers, lumbermen, and similar borderline groups, 
should illustrate the difficulty of applying, with any degree of con- 
sistency and fairness, the tests which are presently in vogue, with 
or without a statutory definition. 

In determining the proper weight to be given to this compari- 
son, some allowance naturally must be made for differences in the 
facts as they were presented to the courts. A careful analysis of 
the fundamental relationship in most of these cases, however, will 
reveal that the factual differences are either artificial or concern 
details which, realistically speaking, have little or no bearing upon 
the basic issue. The terminology in a written contract, for instance, 


Broderick, Inc. v. Riley, 22 Wash. 2d 760, 157 P. 2d 954 (1945); Curtis v. 
Riley, 22 Wash. 2d 743, 157 P. 2d 975 (1945); Coppage v. Riley, 22 Wash. 2d 
802, 157 P. 2d 977 (1945); aff'd on rehearing, 24 Wash. 2d 968, 163 P. 2d 
140 (1945). ‘ 

“ See, dissenting opinions in Broderick, Inc. v. Riley, supra; also, the con- 
curring opinion of Millard, J. 

* Fraternal Order of Eagles v. Commissioner, 123 Wash. 158, 160 P. 2d 614 
(1945) (coverage of members of an orchestra). The new approach was again 
applied in George J. Wolff Co. v. Riley, 24 Wash. 2d 62, 163 P. 2d 179 (1945), 
wherein the “lessees” of particular departments of a clothing and dry-good 
store were held not to be in “employment.” 

™® Martin Skrivanich v. Davis, 29 Wash. 2d 150, 186 P. 2d 364 (1947) (de- 
cision by Dep’t 2 of the Supreme Court.) The definition of employment had 
been amended in the meantime to provide that the introductory language should 
not be limited “by the relationship of master and servant as known to the 
common law or any other legal relationship.” The effect which this amendment 
may have had is not clear since the court explains that this was the view which 
it had long since been following in any event, citing practically the whole line of 
decisions in between the Washington Recorder and the Broderick cases, supra. 
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may be reflected in varying degree or not at all in actual opera- 
tions, the instrument having been drawn in many instances for 
the express purpose of avoiding the effects of this or other types 
of legislation, the operation itself proceeding without any funda- 
mental change. The conditions upon which the continuance of a 
particular relationship depend are often understood by the parties 
themselves apart from any formal oral or written agreement, and, 
needless to say, these are extremely difficult to establish. More- 
over, to the individuals involved, the differences in the details of 
an operation are likely to give little comfort when one receives 
the benefits of particular legislation and another performing essen- 
tially the same function must step aside upon the assurance that 
he is somehow a different breed altogether. Frequently the details 
which are stressed are merely the result of a process of selection, 
others of different import having been overlooked or assigned more 
or less arbitrarily to a minor role. If, in the solemn halls of legal 
legerdemain, these differences in factual detail actually do have 
such great significance, this is perhaps further proof that the 
yardstick leaves much to be desired.*? 

Truck drivers and driver-owners have been held to be within 
the definition of employment in Arizona, ** Arkansas,** Georgia,” 


"In Bert Baker, Inc. v. U.C.C., 301 Mich. 84, 3 N.W. 2d 20 (1942), the 
Michigan supreme court quoted the first of the three tests and ignored the 
second and third tests completely in deciding that workers in a “bump and 
paint” shop operated in connection with a used car business were not the em- 
ployees of the owner of the shop. This oversight, however, was corrected. 
Acme Messenger Service Co. v. U.C.C., 306 Mich. 704, 11 N.W. 2d 196 (1943). 
The Utah supreme court misfired briefly in Fuller Brush Co. v. Ind. Comm., 
99 Utah 175, 104 P. 2d 201 (1940), but followed the majority view in Singer 
Sewing Machine Co. v. Ind. Comm., 104 Utah 175, 134 P. 2d 479 (1943), and 
subsequent decisions. The Supreme Court of Illinois encountered difficulty and 
uncertainty in Ozark Minerals Co. v. Murphy, 384 Ill. 463, 51 N.E. 2d 197 
(1943), but the court has consistently followed the earlier view since that 
time. Zelney v. Murphy, 387 Ill. 492, 56 N.E. 2d 754 (1944); Photographic 
Illustrations, Inc. v. Murphy, 389 Ill. 334, 59 N.E. 2d 681 (1945). The Arkansas 
supreme court, having adopted the majority view in McKinley v. R. L. Payne 
& Son Lumber Co., 200 Ark. 1114, 143 S.W. 2d 38 (1940), turned around, after 
the legislature amended the three tests by substituting the disjunctive for the 
conjunctive, and decided that the master-servant test was controlling even under 
the original language by virtue of the introductory language referring to 
services for wages. McCain v. Crossett Lumber Co., 206 Ark. 51, 174 S.W. 
2d 114 (1943). The long and careful dissenting opinion of Robbins, J., in the 
latter case points out that there were no substantial diiferences between the 
operations of the timber cutters in the two cases. 

"In two New York cases, where the details of the contract between the 
insurance company and its salesmen were undeniably different from those in 
the contracts employed by most other companies, protests nevertheless were 
registered, when the agents were found to be employees, on the ground that 
the agency had ruled that the salesmen of practically all the other companies 
carrying on identical operations were exempt as independent contractors. In 
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Illinois, ** Michigan,®? New York, ** and Pennsylvania.*® In Ohio,*® 
and Minnnesota,® on the other hand, they fall without the scope 


re Payne, 294 N.Y. 894 (memo, 1945); In re Goldstein, 294 N.Y. 893 (memo. 
1945). In this connection, the testimony of representatives of several organi- 
zations of commission salesmen before the House Ways and Means Committee 
on Friday, April 8, in connection with H.R. 2893, is quite interesting. Together, 
they apparently represented about 15,000 wholesale commission salesmen, and 
one of their main points was that coverage under the present language of 
Title II of the Social Security Act is determined in large measure by employer 
attitudes. They estimated that about one-half of their members were receiving 
wage credits while the other half, with similar duties and the same funda- 
mental relationship, were not. It is quite significant that these speakers felt 
that appeal to the Social Security Administration was not a practical solution 
to the problem since such appeals would frequently jeopardize the workers’ 
jobs. They urged either the “economic reality test” as a basis for determining 
employee status, or, in the alternative, a definition of “employee” which would 
specifically include commission salesmen. The slim thread by which many of 
these decisions hang is illustrated in the case of Singer Sewing Machine Co. 
v. Ind. Com., 104 Utah 175, 184 P. 2d 479 (1943), in which the court gave 
controlling weight to, and the concurring opinion relied entirely upon, a pro- 
vision of the contract requiring the salesmen “to do any act that the company 
may consider necessary or advisable for the protection of its interests and the 
enforcement of its rights under any sale or lease effected by the second party 
or with respect to any account entrusted to the second party for collection.” 
Apparently the simple act of deleting this particular clause, which could hardly 
be considered essential to the relationship, would change the complexion of 
this particular relationshin completely. 

% Sisk v. Arizona Ice & Cold Storage Co., 60 Ariz. 496, 141 P. 2d 395 
(1943). The difference between what the ice truck drivers (called “retail 
dealers”) paid for ice and the price they charged customers was said to be 
wages for services rendered, and it was held that the three tests then con- 
tained in the Arizona law did not remove these services from the definition. 

™ Tce Service Co. v. Goss, 212 S.W. 2d 933 (Ark. 1948). The company in- 
volved was engaged in the distribution of ice at wholesale and retail. Some of its 
drivers owned their own trucks and the agency did not claim that these men 
were employees. Others used a horse and wagon furnished by the company 
and, in consideration thereof, paid five cents more per hundred pounds for the 
ice which they obtained from the company and resold along their routes. The 
court found that the drivers of the latter type came within the definition of 
“employment,” which, at the time of the case, had the three tests connected 
by the disjunctive. 

* Brewster v. Huiet, 69 Ga. App. 593, 26 S.E. 2d 198 (1943). These were 
laundry truck drivers who owned their own trucks and collected and delivered 
laundry. One of the drivers owned a dry cleaning business and all of them 
were said to be free to solicit customers anywhere they liked and to take 
the laundry wherever they pleased. The contract in this case was carefully 
drawn to avoid any semblance of control and the laundry tickets indicated 
that the work was done for the particular driver by the laundry in question. 
In setting up the arrangement, the name of the company was taken off all of 
the trucks, and the company insisted that each driver have his own name 
placed thereon or the company would paint it on for them. Despite all of 
these precautions, the court found some evidence of control. 

® Rozran v. Durkin, 381 Ill. 97, 45 N.E. 2d 180 (1942) (a delivery man 
who operated his own truck for a messenger service); Zelney v. Murphy, 387 
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of the act. Indiana has decisions that go both ways.*? New York, 
it will be noted, has taken the affirmative side without the benefit 
of the three tests and Ohio, with them, has adopted the negative.” 
Arkansas says yes and Minnesota says no with modified versions 
of the three tests which are quite similar.” 





Ill. 492, 56 N.E. 2d 754 (1944) (motorcycle owners who worked for a delivery 
service) ; Lawndale Wholesale Grocery Co. v. Gordon, C.C.H., U.I. Serv., IIL, 
par. 1330.079 (Cir. Ct. 1945) (drivers who owned their own trucks) ; Monarch 
Hardwood Lumber Co., Inc. v. People, C.C.H., U.I. Serv., Ill., par. 82.04 
(Super. Ct. 1946) (drivers who owned their own trucks and did hauling for 
others only 5 per cent of the time) ; Overland Produce Co., v. Murphy, C.C.H., 
U.I. Serv., Ill., par. 1330.031 (Cir. Ct. 1944) (truck owners working for delivery 
service). 

% Acme Messenger Service Co. v. U.C.C., 306 Mich. 704, 11 N.W. 2d 296 
(1943) (delivery boys who furnished their own bike, car or truck while work- 
ing for a company in the delivery business). 

* In re Gailey Coal Co., 263 App. Div. 1023, 33 N.Y.S. 2d 511 (1942) (where 
the company had a contract with the union which referred to the owner-drivers 
as employees). 

* Pennsylvania v. McNeely, C.C.H., U.I. Serv., Pa., par. 1330.41 (C.P. 1944) 
(owner-operators of school busses). 

© Commercial Motor Freight, Inc. v. Ebright, 143 Ohio St. 127, 54 N.E. 
2d 297 (1944) (drivers furnished their own tractors and the company supplied 
the trailers). 

“ Rochester Dairy Co. v. Christgau, 217 Minn. 460, 14 N.W. 2d 780 (1944) 
(milk haulers who owned their own equipment and picked up milk from farm- 
ers in the surrounding area and returned the empty cans). The court relied 
principally upon the workmen’s compensation case of Moore v. Kileen and 
Gillis, 171 Minn. 15, 213 N.W. 49 (1927), where the truck owner made occa- 
sional hauls of miscellaneous merchandise. At the time of the Rochester Dairy 
case, the Minnesota law contained the three tests but also was limited by the 
express requirement that the relationship of master and servant must exist. 

In South Bend Fish Corp. v. E.S.D., 116 Ind. App. 348, 63 N.E. 2d 301 
(1945) route drivers to whom the company furnished refrigerator trucks 
were held to be within the definition of employment. In E.S.B. v. Motor Ex- 
press, Inc., 117 Ind. App. 113, 69 N.E. 2d 603 (1946), on the other hand, 
owner-drivers who used their trucks to haul for others as well as for the truck- 
ing service, and who hired their own employees, were held not to be engaged 
in employment, See Bates Motor Transport Lines, Inc. v. Mayer, 213 Ind. 
664, 14 N.E. 2d 91 (1938). (Personal injury action in which owner-drivers 
were held to be employees where they transported freight exclusively for the 
motor carrier corporation and were, according to the court, subject to the 
corporation’s direction and control.) 

® Situations like this, many more of which will be noted in the subsequent 
paragraphs, demonstrate the accuracy of the following observation in Asia, 
Employment Relation: Common-Law Concept and Legislative Definition, 55 
YALE L. J. 76, 11 (1945): “It is particularly notable that the attitude of the 
Connecticut and New York courts, although they were interpreting a statute 
without definitional aids other than a declaration of policy, seems to have been 
more effective in achieving results compatible with the purposes of the legisla- 
tion than the ‘A B C’ definition, with all its specificity of criteria, in the hands 
of less sympathetic courts.” 

“In view of the number of cases in which ownership of the trucks used in 
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The drivers of small trucks engaged in the distribution of bak- 
ery goods, most of whom owned their own trucks, have been held 
to be within the definition of employment with the benefit of the 
three tests in two instances® and without them in two others. 

Taxi drivers have fared quite well under the unemployment 
compensation laws, in contrast with their experience in some of the 
Federal courts. In Rhode Island, despite the 3-test provision, 
drivers using cabs under a lease arrangement were held to be in- 
dependent contractors and not within the definition of employ- 
ment.*’ In at least four other States, however, two of them without 
the 3-test provision, the drivers were held to be in employment.** 





the hauling operations did not prevent a finding that the driver was engaged 
in employment, this difference in the facts does not necessarily explain the 
opposite results, notwithstanding the fact that the Arkansas agency made no 
issue with respect to the owner-drivers involved in the ice company case. 

© Bender v. Murphy, C.C.H., U.I. Serv., Ill., par. 1890.11 (Cir. Ct. 1942) — 
in which owner-drivers obtained bakery goods at a 30 per cent discount and 
peddled them house to house, being required to wear uniforms, attend sales 
meetings and sell the goods at fixed prices; Hauswirth v. Bd. of Review, 69 
Ohio App. 79, 43 N.E. 2d 240 (1941) (in which the court said that the sales- 
men of baked goods must work diligently while their products are fresh and 
therefore could not be masters of their own time and efforts). In the latter 
case, the court made no reference to the three tests. 

*Borck and Stevens, Inc. v. Danaher, C.C.H., U.I. Serv., Conn., par. 
1330.03 (Super. Ct. 1941) (in which the contract gave the bakery the right to 
discharge the driver and contained a restrictive covenant prohibiting him 
from engaging in a similar business for one year after the termination thereof; 
In re Castaldo, 263 App. Div. 758, 30 N.Y.S. 2d 736 (1941); In re Perdziak, 
19 N.Y.S. 2d 1000 (1940). In the latter case, the bakery sold the distributor 
a truck for delivering cookies, but the truck carried the company’s name and 
the so-called distributor was assigned an established route and had fixed hours. 

* Mt. Pleasant Cab Co. v. U.C.B., 53 A. 2d 485 (R.I. 1947). The drivers 
in this case were admittedly employees until April 1, 1944, at which time the 
lease arrangement was instituted. 

*In Kaus v. U.C.C., 230 Iowa 860, 299 N.W. 415 (1941), the company 
used the rental device but the court said it could scarcely be claimed that the 
drivers were in business for themselves and pointed out that at least so far 
as the public was concerned they lost their identity as drivers for the cab 
company. The Iowa law contains only the control test. In Radley v. Common- 
wealth, 297 Ky. 830, 181 S.W. 2d 417 (1944), also a rental arrangement, the 
company procured the license to operate the cabs and, according to the court, 
retained control over the drivers. In one Washington case, the drivers were 
hired and paid a weekly wage at the rate of $5 a day, the court finding that 
they were the employees of the corporation which operated the cab business 
rather than the cab owners who rented their vehicles to the drivers. In re 
Far West Taxi Service, 9 Wash. 2d 134, 115 P. 2d 164 (1941). In another 
case, the driver agreed to buy the cab from the taxi company under a con- 
ditional sales contract, but the court found control. U.C.D. v. Yellow Cab Co., 
C.C.H., U.I. Serv., Wash., par. 1330.13 (Super. Ct. 1944). The drivers in 
Michigan Cab Co. v. U.C.C., C.C.H, UI Serv, Mich, par. 1330.85 (Cir. Ct. 
1942), were held to come within the definition of employment which, at the 
time of the case, contained the three tests. In this connection, it is also 
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Men engaged in logging operations have been held to be in em- 
ployment in Arizona,*® New York,” Virginia,’ Washington,” and 
West Virginia.** In Michigan, they were held not to be employees 
after the removal of the three tests from the definition, and in 
Arkansas the court found that they were, in a case before the 
three tests were amended,” and were not after the amendment.” 





interesting to note the number of cases in which cab companies were held 
liable to third parties in personal injury cases despite the existence of rental 
agreements. Meridian Taxicab Co. v. Ward, 184 Miss. 449, 186 So. 636 (1939) ; 
Richmond v. Clinton, 144 Kan. 328, 58 P. 2d 1116 (1936); Fitzgerald v. Card- 
well, 207 Mo. App. 514, 226 S.W. 971 (1921); Lassen v. Stanford Transit Co., 
102 Conn. 76, 128 Ati. 117 (1925). In the latter case, the driver used and main- 
tained his own cab and was paid by commission. 

® Arizona Lumber and Timber Co. v. E.S.C., C.C.H., U.I. Serv., Ariz., par. 
8101 (Super. Ct. 1944). The men in this case were engaged in cutting and 
hauling timber, which the court pointed out was an essential step in the usual 
course of the company’s business. Also, it was found that the company exer- 
cised control over the cutters and the court mentioned the fact that the cutters 
had no license of their own. 

™ In re Rowe, 263 App. Div. 915, 32 N.Y.S. 2d 170 (1942). In this case, 
the company had engaged a man to cut, peel, and draw timber to the mill. 
The court stressed the fact that the actual operations did not adhere to the 
letter of the contract. 

™U.C.C. v. Collins, 182 Va. 426, 29 S.E. 2d 388 (1944). The owner of the 
timber allegedly leased or sold his saw mill to the operators involved, but the 
court found that the purchase contract was never actually carried out. Assum- 
ing no control, the court found that none of the remaining alternative tests 
in the Virginia definition had been set, pointing out that the owner was in 
the timber and saw mill business. 

Sundown Logging Company v. Bates, C.C.H., U.I. Serv., Wash., par. 
1330.07 (Super. Ct. 1940). In this case, the men were engaged to fall and 
buck timber. Their tools were supplied by the company and they worked on a 
piece-work basis. 

* Raynes v. Bd. of Review, C.C.H., U.I. Serv., W. Va., par. 1330.01 (Cir. 
Ct. 1941). The saw mill operator in this case worked on the land of the coal 
company and cut logs for others on only one occasion. The court found control 
by the coal company and failed to mention the other two tests. 

™ Bonifas-Gorman Lumber Co. v. U.C.C., 313 Mich. 363, 21 N.W. 2d 163 
(1946). The workers in this case were engaged in cutting saw logs from 
standing timber and cutting, manufacturing, and pliing pulp wood and cedar 
tie-cuts on a piece-work basis. They furnished their own tools and hired their 
own help if needed. The company had each man sign an elaborate contract 
which was quoted at length in the court’s opinion. The case arose when some 
of the so-called jobbers filed claims for unemployment compensation benefits 
after losing their jobs. Not only had the three tests been repealed, but the 
Michigan act contained a specific exclusion provision (sec. 42 (7) (m)) 
applying to service performed in logging or woods operations, compensated 
wholly on a piece-work or quantity basis, unless such service was included as 
employment under Title 9 of the Social Security Act. As already pointed out 
(note 39, supra), the court also held that these men came within the definition 
of employment prior to the removal of the three tests. 

* McKinley v. R. L. Payne & Son Lumber Co., 200 Ark. 1114, 143 S.W. 2d 
38 (1940). The worker in this case was an uneducated laborer engaged in 
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The lease device was tried in the barber and beauty shop busi- 
ness but with small success, with some credit in this instance 
apparently due the 3-test provision.”7 Lease arrangements in other 
types of cases have met with varying success. So-called lessees of 
amusement vending machines,** of a theater,’® a retail grocery,*° 
and of a space in a mine*' were found to be in employment; also 





stacking lumber, and the court referred to him as a mere employee but held 
that his status under the common-law test was immaterial in view of the three 
statutory tests contained in the Arkansas law at the time the case arose. 

* McCain v. Crossett Lumber Co., 206 Ark. 51, 174 S.W. 2d 114 (1943); 
Southern Kraft Corp. v. McCain, 205 Ark. 963, 171 S.W. 2d 947 (1943); 
Crossett Lumber Co. v. McCain, 205 Ark. 631, 170 S.W. 2d 64 (1943). In the 
latter case, the timber cutters were employed by a company operating a saw 
mili, pulp mill, and chemical plant. Workers equivalent to foremen furnished 
equipment for the cutting operations and selected the cutters. Both types of 
workers filed claims for benefits when the company’s mills were shut down by 
a strike. In the Southern Kraft Corp. case, the cutters were engaged by a 
paper mill to cut timber on the mill’s own property, each crew being in charge 
of an individual referred to as a “producer.” In both cases, the court relied 
heavily upon the modification of the 3-test provision, which changed it from 
the conjunctive to the disjunctive and added specific language referring to the 
legal relationship of master and servant. 

™ Two Washington cases involved barbers, which were held to be within 
the definition of employment. McDermott v. State, 196 Wash. 261, 82 P. 2d 568 
(1938); State v. Goessman, 13 Wash. 2d 598, 126 P. 2d 201 (1942). Barbers 
in two other states having the 3-test provision fared equally well. Young v. 
B.U.C., 63 Ga. App. 130, 10 S.E. 2d 412 (1940); Tharp v. U.C.C., 57 Wyo. 486, 
121 P. 2d 172 (1942). Operators in a beauty shop were found to be in employ- 
ment in U.C.C. v. Harvey, 179 Va. 202, 18 S.E. 2d 390 (1942), and in State v. 
Iden, 71 Ohio App. 65, 47 N.E. 2d 907 (1942). In re Scolamerio, 262 App. Div. 
1053 (1941), the New York court upheld the coverage of beauticians who 
leased their booths, but apparently considered the barber shop in an adjoining 
room as a separate venture, the barber, who was the brother-in-law of the 
owner and who had purchased the business and leased the room at a flat 
monthly rental, being held to be an independent contractor. Bootblacks and 
manicurists working in, barber shops have been held to be in employment in 
the McDermott case, supra, and in Keltner v. Murphy, C.C.H., U.I. Serv., IIl., 
par. 8270 (Cir. Ct. 1948). In the latter case, the boolblack also acted as porter 
and the manicurist sometimes acted as cashier for the shop. In two states 
without the three tests, however, these individuals have been considered inde- 
pendent contractors. Marzano v. Danaher, 9 Conn. Supp. 71 (1941); Opinion 
of Attorney General (Ala. Sept. 28, 1937), C.C.H., U.I. Serv., Ala., par. 1330.03. 

* Tomlin v. Employment Comm., 30 Cal. 2d 118, 180 P. 2d 342 (1947). 

* Johnson v. Huiet, 67 Ga. App. 638, 21 S.E. 2d 437 (1942). In this case, 
no rent was actually paid under the alleged lease, and the court found that 
the individuals involved actually were employees of the owner. 

” Emile Bastian & Co. v. Murphy, C.C.H., U.I. Serv., Ill., par. 1330.054 
(1943). The court held that service could be performed in connection with a 
lease, and the so-called lessees of a retail store owned by wholesale grocery 
company were found to be under the company’s control and had no independent 
business of their own. 

*! Combined Metals Reduction Co. v. Ind. Comm., 101 Utah 230, 116 P. 2d 
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a dentist*? and a tailor** engaged under lease arrangements. On 
the other hand, the device was successfully used in connection with 
garage mechanics,** operators of automatic phonograph machines,** 
particular departments of a department store,** and miners oper- 
ating a California mine.*’ 

Contrary to the view of at least one Federal court,** the State 
courts have found that free lance jockeys were engaged in employ- 
ment ;*® and a similar view has been adopted with respect to pin- 
setters in bowling alleys’® and applicators of roofing and siding 
materials." One of the decisions in the case of both the jockeys 
and the pin-setters was without benefit of the 3-test provision. 
Entertainers, on the other hand, have received contradictory treat- 
ment. Vaudeville artists were considered to be independent con- 
tractors, with or without the help of the three tests,°* whereas a 
specialty act in burlesque” and a radio actor®* were held to be 
within the definition. 


929 (1941); National Tunnel and Mines Co. v. Ind. Comm., 99 Utah 39, 102 
P. 2d 508 (1940). 

® Appelgate v. U.C.C., C.C.H., U.I. Serv., Mich., par. 1330.228 (1941). 

* Brenner v. State, 201 P. 2d 263 (Okla. 1948). 

* Bert-Baker, Inc. v. U.C.C., 301 Mich. 84, 3 N.W. 2d 20 (1942); E.S.C. v. 
Lund, C.C.H., U.I. Serv., Calif., par. 1330.228 (1946). 

“Gable Mf’g Co. v. Murphy, 399 Ill. 455, 62 N.E. 2d 401 (1945). In this 
case, the court remarked that the definition in the act did not destroy the 
relation of contractor or subcontractor and that the principal consideration 
in determining what relationship existed was the right of control. In con- 
nection with the confusion discussed earlier in this article, this kind of 4 state- 
ment is hardly consistent with other opinions by the same court and with a 
full recognition of the application of the 3-test provision. On the face of the 
statute, no one of the tests is entitled to more weight than the others. 

* George J. Wolff Co. v. Riley, 24 Wash. 2d 62, 163 P. 2d 179 (1945); 
Commonwealth v. Kaufman Straus Co., 300 Ky. 1, 187 S.W. 2d 821 (1945). 

* Empire Star Mines Co., v. Employment Comm., 28 Cal. 2d 33, 168 P. 2d 
686 (1946). 

** Whalen v. Harrison, 51 F. Supp. 515 (N.D. Ill. 1943). 

™ Tsenberg v. E.S.C., 30 Cal. 2d 34, 180 P. 2d 11 (1947); Denemark v. 
Murphy, C.C.H., U.I. Serv., Ill., par. 1330.050 (1943). 

” Rogers v. Danaher, C.C.H., U.I. Serv., Conn., par 1330.117 (1940); State 
v. Wertz, C.C.H., U.I., Serv., Pa., par. 1330.02 (1943). 

" O’Brian v. U.C.C., 309 Mich. 18, 14 N.W. 2d 560 (1944). This case was 
decided under the 3-test provision. The contract for each job was between 
the company and the property owner. The company furnished all materials 
and the applicator was engaged to install them on the building, employing and 
paying his own helpers for each job. The contract, however, required per- 
formance in accordance with the company’s instructions. 

"In re Lansdowne Service Corp., 263 App. Div. 916, 32 N.Y.S. 2d 175 
(1942); In re Radio City Music Hall Corp., 262 App. Div. 593 (N. Y. 1941); 
In re Post Theatre Co., C.C.H., U.I. Serv., Wash., par. 1330.135 (1945). 

"Empire Theatre, Inc. v. U.C.C., 1386 N.J.L. 254, 55 A. 2d 238 (1947), 
aff'd 137 N.J.L. 301, 59 A. 2d 623 (1948). 

“In re Velie, 267 App. Div. 1022, 48 N.Y.S. 2d 61 (1944), aff'd 294 N.Y. 
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Salesmen get the most inconsistent treatment of all. 

Security salesmen fall within the pale in practically all of the 
cases,*”* although one State has decisions on both sides of the ques- 
tion.*® Real Estate salesmen, on the other hand, have been respon- 
sible for no end of difficulty. Illinois,*’ with the standard 3-test 
provision, and Oregon,®* with two of the three tests, have been the 
only States to hold consistently that they are within the definition 
of employment. Washington originally decided that real estate 
agents were engaged in employment” but subsequently found that 
they fell outside of the definition.'’° Other States have found all 
kinds of reasons for classing them as independent contractors, more 
of them with the 3-test provision than without.'” 


725, 61 N.E. 2d 455 (1945). The actor in this case was held to be in the 
employ of the Ted Collins Corp., the producer of a radio show for a nationally- 
known sponsor. 

*® Robert C. Buell & Co. v. Danaher, 127 Conn. 606, 18 A. 2d 697 (1941) 
(in which, without the benefit of the 3-test provision, the court stressed the 
fact that the company furnished office space and facilities as well as informa- 
tion, kept the customers’ accounts, and sent out bills, control being found from 
the assumed need of operating the business efficiently) ; Ames, Emrich & Co. 
v. Durkin, C.C.H., U.I. Serv., Ill., par. 1390.02 (1940) (dealer financed sales, 
assumed risk, and furnished desk and telephone) ; Public Finance Service, Inc. 
v. B.E.U.C., 56 Dauph. 4 (Pa. 1944) (wherein the individuals involved were 
registered as agents or salesmen for the dealer in question with the Pennsyl- 
vania Securities Commission); Northern Oil Co. v. Ind. Com., 104 Utah 353, 
140 P. 2d 329 (1943); Sound Cities Gas and Oil Co. v. Ryan, 13 Wash. 2d 457, 
125 P. 2d 246 (1942). 

"In re Dunne, 293 N.Y. 780 (memo. 1944), bond salesmen for a dealer 
who furnished desk space, stenographer service, and telephone were held to be 
employees, whereas the salesmen of collateral trust bonds in re Fidel Assoc. 
of N.Y., Inc., 287 N.Y. 626 (memo. 1941) were held to be independent con- 
tractors apparently because, according to the factual statement, they were 
free to select their own customers and the time and manner of solicitation, 
and some of them did their selling “on the side.” 

Jacob v. Director of Labor, C.C.H., U.I. Serv., IIll., par. 1390.133 (1945) ; 
John Krohn v. Murphy, C.C.H., U.I. Serv., Ill., par. 1390.131 (1944); McClun 
v. Murphy, C.C.H., U.L. 'Serv., Ill., par. 1390.13 (1943); Bon Aire Builders, 
Inc. v. Murphy, C.C.H., U.I. Serv., Ill., par. 1390.138 (1943). 

* Rahoutis v. U.C.C., 171 Ore. 93, 1386 P. 2d 426 (1943). 

”U. C. Dept. v. Hunt, 17 Wash. 2d 228, 135 P. 2d 89 (1943); U.C. Div. v. 
Hunt, 22 Wash. 2d 897, 158 P. 2d 98 (1945). 

Broderick, Inc. v. Riley, 22 Wash. 2d 760, 157 P. 2d 954 (1945); Curtis 
v. Riley, 22 Wash. 2d 743, 157 P. 2d 975 (1945); Coppage v. Riley, 24 Wash. 
2d 968, 163 P. 2d 140 (1945). The effect of these cases has already been 
discussed. 

1 F.S.C. v. Morris, 28 Calif, 2d 812, 172 P. 2d 497 (1946); A. J. Meyer & 
Co. v. U.C.C., 348 Mo. 147, 152 S.W. 2d 184 (1941); In re Wilson Sullivan Co. 
289 N.Y. 110, 44 N.E. 2d 387 (1942); Realty Mtg. & Sales Co. v. E.S.C., 197 
Okla. 308, 169 P. 2d 761 (1945); Sears-McCuilough Mtg. Co. v. E.S.C., 197 
Okla. 458, 172 P. 2d 613 (1946); Pointer v. Murphy, C.C.H., U.I. Serv., Okla. 
par. 1390.04 (1940); Guarantee Mtg. Co. v. Bryant, 179 Tenn. 579, 168 S.W. 
2d 182 (1943). 
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Sewing machine salesmen qualify ;'°* but the Fuller Brush man, 
of all people, is the source of considerable controversy.. Vacuum 
cleaner salesmen are considered to fall within the definition in three 
States,'°* against one which considers them too independent.'” 

Distributors of petroleum products represent another field 
where there is a sharp difference of opinion, the majority of the 
courts having held that the distributors were independent contrac- 
tors who did not fall within the definition of employment. Oddly 
enough, the only case of last resort which has determined that these 
distributors were engaged in employment as defined in the unem- 





2 Singer Sewing Machine Co. v. U.C.C., 167 Ore. 142, 116 P. 2d 744 (1941) ; 
Singer Sewing Machine Co. v. Ind. Com., 104 Utah 175, 134 P. 2d 479 (1943). 

* The New Jersey Court, in Schomp v. Fuller Brush Co., 124 N.J.L. 487, 
12 A. 2d 702 (1940), aff'd 126 N.J.L. 368, 19 A. 2d 780 (1941), decided that 
an agreement engaging individuals to sell a company’s products on a com- 
mission basis in territory fixed by the company, with a minimum sales require- 
ment, failed to put such salesmen into an independently established business. 
The Utah court, on the other hand, in Fuller Brush Co. v. Ind. Com., 99 Utah 
97, 104 P. 2d 201 (1940), looked upon the agreement as a contract for the 
sale of goods to local dealers for cash, so that no personal services for wages 
were rendered. Both laws contain the standard 3-test provision. A Connecticut 
court, without the three tests, has followed the Utah view. Fuller Brush 
Co. v. Egan, C.C.H., U.I. Serv., Conn., Par. 8161 (Super. Ct. 1946). The 
operations of the Fuller Brush Co. are well known and most housewives in 
cities of any size are acquainted with the Fuller Brush man. He is, as they 
say, the low man on the totem pole, the company maintaining an elaborate 
organization for the selling of their brushes and other products directly to 
the consumer. As the Connecticut court has carefully explained, the entire 
country is marked off into nine divisions, which are broken down into branches, 
sections, and blocks, each one coming under the supervision of a company 
manager. The block managers engage, and are directly in contact with, the 
salesmen or so-called “dealers.” The court frankly states that the 6,000 
“dealers” in Connecticut were an important part of the company’s selling 
organization. Nevertheless, it was greatly impressed by the fact that the 
company’s sales manual contained only recommendations, that incentives rather 
than sales quotas were utilized, that the company did not fix the price of its 
articles and that attendance at sales meetings was optional. The court men- 
tioned the fact that buttons “authenticating” the salesman’s connection with 
the company were furnished but were not required to be worn. 

® Murphy v. Daumit, 387 Ill. 406, 56 N.E. 2d 800 (1944); Electrolux Corp. 
v. Bd. of Review, 129 N.J.L. 154, 28 A. 2d 207 (1942); In re Electrilux Corp., 
288 N.Y. 440, 43 N.E. 2d 480 (1942). The New York court, of course, arrived 
at this conclusion without the help of the three tests, but it pointed out 
realistically that the company’s “suggestions” were enforceable because of its 
right to terminate the contract on short notice. 

* Electrolux Corp. v. Danaher, 128 Conn. 342, 23 A. 2d 125 (1941). The 
court’s description of the company’s sales organization sounds very much like 
the Fuller Brush setup. Sales representatives were obtained by ads in the 
paper and were signed up “if they wished to go into the business of selling 
cleaners.” Prices were fixed by the company, standard order blanks were 
used, contests were conducted, suggestions were printed and furnished to the 
“dealers,” and pep meetings and clinics were frequently held. 
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ployment insurance act, did so without the benefit of the 3-test 
provision.'’*° The Idaho law contains only the control test, but the 
Supreme Court ruled that the determination thereunder was not 
limited to established common-law rules. Three States with the 
standard 3-test provision have reached a contrary conclusion’ and 
two others, without a specific definition, agree.'°* 

Insurance salesmen as a group again illustrate the difficulty of 
reaching a conclusion with any degree of certainty in borderline 
cases. The problem in this instance is complicated somewhat by 
the special exclusions which have appeared in a great many of the 
State laws.'”’ Most of the courts in this instance, however, have 


* Continental Oil Co. v. U.C.D., 192 P. 2d 599 (Idaho, 1947), aff’d on re- 
hearing, C.C.H., U.I. Serv., Idaho, par. 8171 (1948). The court did not con- 
sider the Federal Internal Revenue rulings to be controlling under the circum- 
stances and called attention to the fact that the company owned the bulk sta- 
tions and the products stored therein, that the operator was limited to the 
company’s petroleum products and was held to a strict accounting, the contract 
being terminable without notice. The court concluded that the company re- 
tained the right of control in every substantial particular. A filling station 
operator has been held to be in employment where the oil company directed 
his activities in general, paid the mercantile tax, and fixed the price of the 
products. Commonwealth v. Marie Gas & Oil Co., C.C.H., U.I. Serv., Pa., par. 
1390.11 (1944). 

'"? Texas Co. v. U.C.C., 182 N.J.L. 362, 40 A. 2d 574 (1945), aff'd, 134 
N.J.L. 614, 48 A. 2d 918 (1946); Texas Co. v. Bryant, 178 Tenn. 1, 152 S.W. 
2d 627 (1941); Ind. Com. v. Orange State Oil Co., 155 Fla. 772, 21 So. 2d 
599 (1945). The contracts in these instances were referred to as consignment 
agreements and the court in each instance felt that the three tests were in- 
applicable because the contracts were not for personal service. In Arrow 
Petroleum Co. v. Murphy, 389 Ill. 48, 58 N.E. 2d 532 (1944), the Supreme 
Court of Illinois carefully distinguished between the major operators and the 
small solicitors who took orders for the oil company, the latter being held in 
employment. 

‘’ Barnes v. Indian Refining Co., 280 Ky. 811, 134 S.W. 2d 620 (1939); 
American Oil Co. v. Wheeless, 185 Miss. 521, 187 So. 889 (1939); Texas Co. 
v. Wheeless, 185 Miss. 799, 187 So. 880 (1939). In the last two cases restrictive 
covenants were contained in the contracts, but the court gave no particular 
notice to them. Campare Gulf Refining Co. v. Nations, 167 Miss. 315, 145 So. 
327 (1933), where the “distributor” had no money invested in the plant, was 
subject to orders, and was held to be an employee; Texas Co. v. Mills, 171 
Miss. 231, 156 So. 866 (1934), in which a “commission agent” was held to be 
an employee, although he owned the truck and hired his assistants, where he 
was required to observe the company’s instructions; and Texas Co. v. Jackson, 
174 Miss. 737, 165 So. 546 (1936), where the “distributor” was held to be an 
employee even though he owned the bulk plant itself, furnished his own trucks, 
and hired his own assistants. 

The insurance agent exclusion in the Colorado law was inserted within 
a few months after the state supreme court’s decision in Ind. Com. v. North- 
western Mutual Life Insurance Co., 103 Colo. 550, 88 P. 2d 560 (1939). Some 
of the decisions in the industrial insurance cases were rendered in States which 
had an express exclusion relating to agents working entirely on a commission 
basis, the result hinging on the fact that so-called debit collectors usually 
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concluded that this type of salesman falls within the definition.'?® 
Once again, no line can be drawn on the basis of the presence or 
absence of the 3-test provision, the decisions on both sides of the 
question falling almost equally into the two categories. Agents in 
the industrial insurance field present a slightly different factual 
picture. Here too the authorities are divided, but a decisive ma- 
jority hold them to be in employment." 





receive a basic wage or minimum weekly advance. Many of the insurance 
agent cases were decided before express exemptions were included. 

“In employment: Patrick and Breit v. E.S.C., C.C.H., U.I. Serv., Calif., 
par. 1395.06 (1945); Industrial Com. v. Northwestern Mutual Life Insurance 
Co., 103 Colo., 550, 88 P. 2d 560 (1939); Equitable Life Insurance Co. of Iowa 
v. Industrial Com., 105 Colo. 144, 95 P. 2d 4 (1939); Brannaman v. Interna- 
tional Service Union Association, 108 Colo. 409, 118 P. 2d 457 (1941); N.Y. 
Life Insurance Co. v. Murphy, 388 Ill. 316, 58 N.E. 2d 182 (1944); North 
American Insurance Co. v. U.C.C., 12 So. 2d 925 (Miss. 1943); In re Payn, 294 
N.Y. 894 (memo. 1945) ; In re Goldstein, 294 N.Y. 893 (memo. 1945); U.C.C. v. 
National Life Insurance Co., 219 N.C. 576, 14 S.E. 2d 689 (1941); Jefferson 
Standard Life Insurance Co. v. U.C.C., 215 N.C. 479, 2 S.E. 2d 584 (1939). 

Not in employment: Northwestern Musual Life Insurance Co. v. Tone, 
125 Conn. 183, 4 A. 2d 640 (1939); Industrial Com. v. Peninsular Life Insur- 
ance Co., 152 Fla. 55, 10 So. 2d 793 (1942); In re Murphy, 265 App. Div. 984 
(N.Y., 1942); Northwestern Mutual Life Insurance Co. v. Atkinson, C.C.H., 
U.I. Serv., Ohio, par. 139.01 (1940). 

In Garrison v. E.S.C., 64 Calif. App. 2d 820, 149 P. 2d 711 (1944), the 
agent maintained his own office, sold different types of insurance and repre- 
sented several different companies. The court stated that ordinary insurance 
agents and debit collectors were employees, but that this particular agent was 
clearly in an independently established business. Accord: Jn re Waroshill, 263 
App. Div. 546, 33 N.Y.S. 2d 712 (1942). 

“In employment: Washington National Insurance Co. v. E.S.C., 61 Ariz. 
112, 144 P. 2d 688 (1944); Review Board v. Mammoth Life & Accident Insur- 
ance Co., 111 Ind. 2d 660, 42 N.E. 2d 379 (1942); Home Beneficial Life In- 
surance Co. v. Davis, C.C.H., U.I. Serv., Md., par. 1395.01 (1933); Washington 
National Insurance Co. v. Bd. of Review, 137 N.J.L. 596, 61 A. 2d 178 (1948); 
Superior Life, Health & Accident Insurance Co. v. Bd. of Review, 127 N.J.L. 
537, 23 A. 2d 806 (1942); In re Appelate, 265 App. Div. 899 (N.Y. 1942) ; Home 
Beneficial Insurance Co. v. U.C.C., 181 Va. 811, 27 S.E. 2d 159 (1943); Life & 
Casualty Insurance Co. of Tennessee v. U.C.C., 178 Va. 46, 16 S.E. 2d 357 
(1941) ; Superior Life, Health & Accident Insurance Co. v. Bd. of Review, 148 
Pa. Super. 307, 25 A. 2d 88 (1942). 

Not in employment: Huiet v. Atlanta Life Insurance Co., C.C.H., U.I. 
Serv., Ga., par. 1395 (Super. Ct. 1942) (debit collector classed as insurance 
agent on commission and held within express exemption); U.C.C. v. Union 
Life Insurance Co., 184 Va. 54, 34 S.E. 2d 385 (1945) (where remuneration of 
debit collectors varied in direct relation to collectors’ efforts, held such re- 
muneration amounted to commissions [notwithstanding $20 minimum] and 
exclusion applicable) ; American Life and Accident Insurance Co. of Kentucky 
v. Jones, C.C.H., U.I. Serv., Ohio, par. 8217 (1948). In the latter case, the 
court originally held that the debit collectors engaged in “employment,” 
C.C.H., U.I. Serv., Ohio, par. 8212 (1948); but on rehearing, the court changed 
its mind, principally on the strength of the Supreme Court’s reasoning in the 
Commercial Motor Freight case, 143 Ohio St. 127, 54 N.E. 2d 297 (1944). 
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Other categories in which there is a difference of opinion in- 
clude salesmen of aluminum wear,''? cemetery lots,''® magazine 
subscriptions,''* and advertising space.''® Salesmen of pottery,''® 
flooring,''’ and bottled water'* are not within the scope of the 
definition of employment, according to the courts, but those so- 
liciting customers for the following products are: livestock feed,'!’ 
clothing,'*’ books,'*! ice cream,'** paper,'** portraits,’** prescrip- 


™In employment: Jn re Foy, 10 Wash. 2d 317, 116 P. 2d 545 (1941); In 
re Gnerich, 266 App. Div. 812, 41 N.Y.S. 2d 292 (1943). 

Not in employment: Aluminum Cooking Utensil Co. v. Gordon, 393 Iil. 
542, 66 N.E. 2d 431 (1946); In re Alford, 286 N.Y. 651 (memo, 1941); In re 
Levine, 283 N.Y. 577 (memo. 1940). In the Aluminum Cooking Utensil Co. 
case, the “distributors” persuaded housewives to invite friends for dinner and 
then helped prepare the meal in Wear-Ever pots and pans. There was a mini- 
mum sales requirement, but the court was impressed by the fact that some of 
the distributors had other jobs, one being a city fireman, one a contractor, one 
a government employee, and another selling different types of merchandise. 
The Illinois court applied the three tests and decided that they had been met. 

3 In employment: Park Improvement Co. v. Review Bd., 109 Ind. App. 
538, 36 N.E. 2d 985 (1941). 

Not in employment: Beaverdale Memorial Park, Inc. v. Danaher, 127 
Conn. 175, 15 A. 2d 17 (1940). In this case, the individual involved was both 
general manager and sales manager. It was determined that his duties as 
sales manager were scparable and similar to those of a real estate agent, and 
therefore exampt. 

™ In employment: Periodical Publishers Serv. Bureau v. Bd. of Review, 
C.C.H., U.I. Serv., Ill., par. 1390.17 (1944) (involving the status of a crew 
manager) ; Periodical Sales Co. v. Murphy, C.C.H., U.I. Serv., Ill, par. 1390.17 
(1942) involving the status of a solicitor supervised by a crew manager. 

Not in employment: Meredith Publishing Co. v. E.S.C., 232 Iowa 666, 6 
N.W. 2d 6 (1942); In re Binder, 259 App. Div. 1103, 21 N.Y.S. 2d 369 (1940). 

™% In employment: Hog Breeder, Inc. v. Director of Labor, C.C.H., U.I. 
Serv., Ill., par. 1390.19 (1944); In re Keith, 262 App. Div. 984 (N.Y. 1941). 

Not in employment: Jn re Warren Mosher Co., 289 N.Y. 417 (1943). 

™° Bowman v. Atkinson, 136 Ohio St. 495, 26 N.E. 2d 798 (1940). It is not 
clear from this opinion whether the court is applying the three tests or the 
exclusion applicable to persons who are paid exclusively on a commission basis 
and who are masters of their own time and efforts. 

"7 Donaldson v. Gordon, 397 Ill. 488, 74 N.E. 2d 816 (1947). 

™ Briggs v. E.S.C., 28 Calif. 2d 50, 168 P. 2d 696 (1946). The “distrib- 
utors” in this case were selling Knoxage water, using trucks which they owned 
but which the company painted a uniform color. The company also furnished 
racks and other equipment. Prices were fixed by the company and the con- 
tract contained a restrictive covenant applicable for 1 year after the termina- 
tion thereof, but the routes could be sold to others and no minimum sales 
requirement was imposed by the contract. 

™ Globe Grain & Milling Co. v. Ind. Comm., 98 Utah 48, 97 P. 2d 582 
(1939); Moorman Mf’g v. Ind. Comm., 241 Wis. 200, 5 N.W. 2d 743 (1942). 

™ Leinbach Co. v. Bd. of Review, 146 Pa. Super. 237, 22 A. 2d 57 (1941); 
Cameron v. Murphy, C.C.H., U.I. Serv., Ill., par. 1390.04 (1942); Buchsbaum 
& Co. v. Murphy, C.C.H., U.I. Serv., Ill., par. 1390.43 (1944). 

* Richards v. Murphy, C.C.H., U.I. Serv., Ill., par. 1390.23 (1944). 

™ Jack & Jill, Inc. v. Tone, 126 Conn. 114, 9 A. 2d 497 (1939). 
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tions,'**> newspapers,'** tea and spices,'*’ roofing materials,'** col- 
lection services,'*® neon signs,'*? and comptometers.'*! 

Many of the cases determining that particular salesmen were 
not within the definition of “employment” have stressed the fact 
that the salesman is free to pursue his own methods and cannot 
be controlled as to the manner in which he performs his services. 
This is true, of course, by the very nature of the salesman’s job. 
He is directly in contact with the consumer and his methods, more 
often than not, are peculiarly his own. When actually making sales, 
he is usually away from the office or factory. His freedom in this 
respect, however, is no greater than that of many individuals who 
may be employees without question. The captain of a ship or the 
pilot of a commercial aircraft, for instance, is complete master 
while he is at sea or aloft. Any highly skilled worker or trained 
technician may be equally above supervision or control in the 
limited sense and yet unquestionably be in the employ of the con- 
cern for whom the services are performed. 

As a practical matter, the attempt to determine the true nature 
of a particular relationship through the application of the control 
test is as fruitless as the legendary search for the Holy Grail. 
Inconsistency in results by no means began with the advent of 
modern social legislation,'*? but the inadequacy of control as a cri- 


™ Brewer v. Gordon, C.C.H., U.I. Serv., Ill., par. 1890. 28 (1945). 

** Marshall Photographer,. Inc. v. Murphy, C.C.H., U.I. Serv., Ill. par. 
1390.18 (1942). These solicitors sold in the evening and carried business cards 
identifying them as representatives of the photographer. 

%® Glasgow v. Murphy, C.C.H., U.I. Serv., Ill., par. 1890.16 (1942). 

‘8 In re Todd, 260 App. Div. 826, 22 N.Y.S. 2d 393 (1940); Walkowick v. 
Murphy, C.C.H., U.I. Serv., Ill., par. 1390.173 (1944). 

* In re Goebber, 262 App. Div. 1053 (1941). The court stressed the fact 
that the company fixed the prices, the salesman sold only the company’s prod- 
ucts, and in soliciting orders he held himself out as representing the company. 

%® Wolfe v. Bates, C.C.H., U.I. Serv., Wash., par. 1390.018 (1940); Garner 
v. Gordon, C.C.H., U.I. Serv., IL, par. 8258 (1947) 

™ North American Credit Corp. v. Murphy, C.C.H., U.I. Serv., IIll., par. 
1390.25 (1943). 

™ Twentieth Century Lites, Inc. v. Dep’t of Empl., 28 Cal. 2d 56, 168 P. 2d 
699 (1946). 

™ Felt & Tarrant Mf’g Co. v. Tone, C.C.H., U.I. Serv., Conn., par. 1390.039 
(1989). 

™ No attempt has been made in this article to collect or analyze the per- 
sonal injury and workmen’s compensation cases, although some of them have 
been used for purposes of comparison. As an example, however, it has been 
held that corner newsboys are independent contractors. Balinski v. Press Pub- 
lishing Co., 118 Pa. Super. 89, 179 Atl. 987 (1935); N.Y. Indemnity Co. v. 
Industrial Accident Comm., 213 Cal. 43, 1 P. 2d 12 (1931). Newsboys engaged 
in home delivery, however, are considered employees. Hann v. Times-Dispatch 
Pub. Co., 166 Va. 102, 184 S.E. 183 (1936); Press Pub. Co. v. Industrial Acci- 
dent Comm., 190 Cal. 114, 210 Pac. 820 (1922). In the N.Y. Indemnity Co. 











176 OHIO STATE LAW JOURNAL [ Vol. 10 


terion has been brought into sharper focus by new problems and 
greater stress as a result thereof. So long as this test retains its 
present prominence, it is submitted that confusion and uncertainty 
will inevitably continue. 

What is more, the control test is as inappropriate as it is un- 
reliable.*** No one has yet satisfactorily explained what possible 
connection it could have with an individual’s right to participate 
in the unemployment insurance program or to receive the protec- 
tion of wage and hour legislation. The significance of the right of 
control is questionable even in the workmen’s compensation pro- 
gram when viewed in the light of its social aspects. The difficulties 
of maintaining pay roll records, of determining when the individual 
is acting within the scope of his employment, or deciding when he 
is unemployed, are factors which have a realistic bearing upon the 
question of whether or not particular groups or types of workers 
should be brought within the scope of a particular program. Such 
considerations have an understandable bearing upon the problem 
facing the legislative body, but not so with control. 

The prominent position of the control criterion in the typical 
3-test provision is undoubtedly responsible for much of the diffi- 
culty which that provision has encountered. A further difficulty, 
however, is created by the introductory language which refers to 
services for wages or under a contract of hire. There is a growing 
tendency to use this language as the principal guide and to refer 
to the 3-test provision in a more or less perfunctory manner, the case 
already having been decided for all practical purposes.'** 





case supra, the final decision was made in a per curiam opinion, on rehearing, 
after the court had reached exactly the opposite result in its original considera- 
tion of the application of the control test to the identical set of facts. See, 
Note, Scope of the Term “Employee,” 32 CALIF. L. REv. 289 (1946). 

™ See: Leidy, Salesmen as Independent Contractors, 28 MicuH. L. Rev. 365 
(1930); Stevens, The Test of the Employment Relation, 38 Micu. L. REv. 188 
(1939) ; Wolfe, Determination of Employer-Employee Relationships in Social 
Legislation, 41 Cou. L. REv. 1015 (1941). James H. Wolfe, the author of the 
latter article, was member of the Supreme Court of Utah during the period 
when the Utah decisions in this field were being made. He wrote the opinion 
of the court in Globe Grain & Milling Co. v. Ind. Comm., 98 Utah 48, 97 P. 2d 
582 (1939), dissented from the opinion of the majority in the Fuller Brush 
case, 99 Utah 97, 104 P. 2d 201 (1940), and subsequently concurred, as Chief 
Justice, in the opinion of the majority in Singer Sewing Machine Co. v. Ind. 
Comm. 104 Utah 175, 134 P. 2d 479 (1943). 

™ See, Donaldson v. Gordon, 397 Ill. 488, 74 N.E. 2d 816 (1947); Singer 
Sewing Machine Co. v. Ind. Com., 104 Utah 175, 184 P. 2d 479 (1943); Moor- 
man Mf’g Co. v. Ind. Comm., 241 Wis. 200, 5 N.W. 2d 743 (1942); Mt. Pleasant 
Cab Co. v. U.C.B., 53 A. 2d 485 (R.I. 1947); George J. Wolff Co. v. Riley, 
24 Wash. 2d 62, 163 P. 2d 179 (1945); Texas Co. v. Bryant, 178 Tenn. 1, 152 
S.W. 2d 627 (1941); Sisk v. Ariz. Ice & Coal Storage Co., 60 Ariz. 496, 141 P. 
2d 395 (1943); McCain v. Crossett Lumber Co., 206 Ark. 51, 174 S.W. 2d 114 
(1943) ; Leinbach Co. v. Bd. of Review, 146 Pa. Super. 237, 22 A. 2d 57 (1941). 
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All of which suggests an urgent need for a more practical and 
appropriate criterion for the employer-employee relationship. 

A number of proposals have already been made. The Restate- 
ment of the Law of Agency, in connection with the problem of 
determining tort liability, uses control, or the rght to control, as 
the primary test, but lists nine factors which, “among others,” are 
entitled to consideration in making a determination.'* The United 
States Supreme Court, in suggesting the five or six factors outlined 
in its opinion in the Silk case, previously discussed herein, has 
adopted a very similar approach. One writer has urged more em- 
phasis on the “independent calling” test,'*® while another prescribes 
a “quantitative criterion,” which would take into account the ad- 
ministrative difficulties involved in covering particular groups.'*’ 
For the purpose of proposed national health insurance legislation, 
the term “employee” has been defined to include “(in addition to 
any individual who is a servant under the law of master and 
servant) any individual who performs service, of whatever nature, 
for a person, unless the service is performed by the individual in 
pursuit of his own independently established business.’’!** 

The independent profession or business test has been mentioned 
specifically and used effectively in a number of the unemployment 
insurance cases, several of them under state laws which did not 





*%® RESTATEMENT, AGENCY § 220 (1933). Cf. Murray’s Case, 130 Me. 181, 
154 Atl. 352 (1931). The nine factors are: (a) the extent of control which, by 
the agreement, the master may exercise over the details of the work; (b) 
whether or not the one employed is engaged in a distinct occupation of busi- 
ness; (c) the kind of occupation, with reference to whether, in the locality, the 
work is usually done under the direction of the employer or by a specialist 
without supervision; (d) the skill required in the particular occupation; (e) 
whether the employer or the workman supplies the instrumentalities, tools, and 
the place of work for the person doing the work; (f) the length of time for 
which the person is employed; (g) the method of payment, whether by the time 
or by the job; (h) whether or not the work is a part of the regular business , 
of the employer; and (i) whether or not the parties believe they are creating 
the relationship of master and servant. 

™ Wolfe, Determination of Employer-Employee Relationships in Social 
Legislation, 41 Cot. L. REv. 1015 (1941). 

“7 Stevens, The Test of the Employment Relation, 38 Micu. L. Rev. 188 
(1939). In the words of the author: “From an administrative viewpoint, the 
characteristics of an employment to be included in the compensation system 
will be those necessary to economical and practical application of insurance. 
The most essential would seem to be the centralization of enough employment 
or risk about a single ‘employer’ so that it will be both possible and economical 
to collect premiums and otherwise administer accounts.” Jd at 201. See, also, 
Douglas, Vicarious Liability and Administration of Risks, 38 YALE L. J. 584 
(1929). 

Sec. 281(f), S. 5, 81st Congress; § 781(f) S. 1679, 81st Congress. In 
addition, the definition specifically provides that the term shall also include an 
officer of a corporation. 
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contain the specific language of the 3-test provision.'*® Another test 
which has been mentioned almost as frequently hinges the deter- 
mination upon whether or not the services in question are an 
essential or integral part of the business involved.’*® The latter 
sounds very much like the “economic reality” test suggested by the 
United States Supreme Court in the Hearst and Silk cases. It is a 
practical criterion, and one which should not be difficult for the 
courts and administrative agencies to use. It could be applied with- 
out reference to the details of any contract between the parties and 
would not be affected by such matters as the ownership of equip- 
ment. The principal inquiry would concern the extent of the busi- 
ness involved, the way in which it operates, and the function of the 
particular services with reference thereto. The test would be 
satisfied if the services were an essential or inherent part of the 
business as a whole. Moreover, this test would not sound like the 
independent contractor test and thus would not be likely to become 
engulfed in the confusion of the existing precedents. These are 
distinct advantages over the independent calling test. 

Probably, however, the only way to clear the air and get a fresh 
start is by specific legislative definition. The following language 
would be appropriate for this purpose: 


An “employee,” for the purpose of this act, includes, in addi- 

tion to those recognized as such under the traditional com- 

mon law concepts, any person who performs service, personal 

or otherwise, for another as an integral part of such other’s 

business. 

If the service is an integral part of the business for which it is 
performed, there can be no reasonable objections to any tax or 
other burdens imposed as a result thereof. There is no vested right 





%” New York Life Ins. Co. v. Murphy, 388 Ill. 316, 58 N.E. 2d 182 (1944); 
Singer Sewing Machine Co. v. U.C.C., 167 Ore. 142, 116 P. 2d 744 (1941) ; Life 
& Casualty Ins. Co. v. U.C.C., 178 Va. 46, 16 S.E. 2d 357 (1941); Tomlin v. 
Empl. Comm., 30 Cal. 2d 34, 180 P. 2d 342 (1947) (without three tests) ; 
Schomp v. Fuller Brush Co., 124 N.J.L. 487, 12 A. 2d 702 (1941), aff'd, 126 
N.J.L. 368, 19 A. 2d 780 (1941); Robert C. Buell & Co. v. Danaher, 127 Conn. 
606, 18 A. 2d 697 (1941) (without three tests); In re Dunne, 293 N.Y. 780 
(1944) (without three tests); Northern Oil Co. v. Ind. Comm., 140 P. 2d 329 
(Utah 1943); Rahoutis v. U.C.C., 171 Ore. 93, 186 P. 2d 426 (1943); U.C. Div. 
v. Hunt, 22 Wash. 2d 897, 158 P. 2d 98 (1945); Walkowick v. Murphy, C.C.H., 
U.I. Serv., Ill., par. 1890.173 (1944); Kansas v. U.C.C., 230 Iowa 860, 299 N.W. 
415 (1941). 

“ Brenner v. State, 201 P. 2d 236 (Okla. 1948) ; Tomlin v. Empl. Comm., 30 
Cal. 2d 34, 180 P. 2d 342 (1947); Union Dry Goods Co. v. Cook, 71 Ga. App. 
708, 32 S.E. 2d 190 (1944); Ice Service Co. v. Goss, 212 S.W. 2d 923 (Ark. 
1948); Arizona Lumber & Timber Co. v. E.S.C., C.C.H., U.I. Serv., Ariz., par. 
8101 (1944); U.C.C. v. Collins, 182 Va. 426, 29 S.E. 2d 388 (1944); In re Elec- 
trolux Corp., 288 N.Y. 440, 43 N.E. 2d 480 (1942); Northern Oil Co. v. Ind. 
Comm., 140 P. 2d 329 (Utah 1943). 
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in any particular definition of the term “employee,” and consti- 
tutional provisions which use the term do not specify the standards 
by which it must be measured.'*: The legislature is clearly free to 
prescribe its own definition, unlimited by existing criteria or 
categories.'* 

Considering the social aspects of the various programs that have 
been mentioned, it would be desirable to bring as many groups as 
possible within the scope thereof. Also, from an administrative 
standpoint, it would be simpler and more certain to deal with a 
single large business enterprise than with a scattered group of 
so-called contractors. It is likely, however, that some State legis- 
latures, for reasons of their own, may not wish to go as far as the 
suggested definition, or the independent business test, would take 
them. In the unemployment insurance field, an increasing number 
of States have adopted specific exceptions in addition to the stand- 
ard ones originally copied from the Social Security Act,’** and at 
least nine of them have either abandoned or modified the 3-test 
provision.'** The 80th Congress exhibited a similar frame of mind, 
adopting the Gearhart Resolution over the President’s veto'** and 





*1 The Ohio Constitution, Article II, section 34, provides that laws may be 
passed providing for the comfort, health, safety, and general weifare of all 
employees. According to the Ohio Court of Appeals, the purpose of this pro- 
vision was to allay all doubt as to the right of the legislature to enact subse- 
quent legislation respecting those who were employed by others. State v. Iden, 
71 Ohio App. 65, 47 N.E. 2d 907 (1942). 

“2 U.C.C. v. National Life Ins. Co., 219 N.C. 576, 14 S.E. 2d 689 (1941); 
Singer Sewing Machine Co. v. U.C.C., 167 Ore. 142, 116 P. 2d 744 (1941). 

*8 Insurance agents and newsboys are the additional groups most commonly 
excepted. 

™ The 3-test provision has been removed entirely from the unemployment 
insurance laws of Arizona, Colorado, Florida, Michigan, and North Carolina. 
The provision was effectively neutralized in Arkansas by changing the con- 
junctive to the disjunctive and inserting a specific requirement that the master- 
servant relationship must exist. In Minnesota, a reference to the master- 
servant relationship was inserted in 1939 and in 1945 the “A B C” test was 
completely eliminated and a provision substituted which defines employment as 
the relation of master and servant or the relation which exists when one person 
performs services for another, unless such services are performed in the course 
of the workmen’s independently established business or unless he is in fact an 
independent contractor. Wisconsin dropped the second test, relating to the 
regular course of the employer’s business, and Oklahoma changed the connection 
between the second and third tests from the conjunctive to the disjunctive. The 
reasons for this action are not entirely clear, but it is significant that in the 
cases of Colorado, Michigan, and North Carolina, the elimination occurred after 
the state courts had adopted interpretations which gave full effect to the pro- 
vision. Florida, on the other hand, never did give the provision its intended 
effect. 

*® Act of June 14, 1948 (Public Law 642, 80th Congress), previously dis- 
cussed herein. Several bills to repeal this amendment have been introduced 
during the present Congress, including H.R. 2893, the administration’s bill on 
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adding a new exception applicable to newsboys over 18 years of 
age.'*¢ Wherever this is the case, it is submitted that the preferable 
approach is to adopt a broad general definition along with specific 
exclusions designed to eliminate those categories which are deemed 
inappropriate for protection under the act in question. This would 
eliminate uncertainty and discrimination within particular groups 
or categories based on artificial criteria and without the benefit of 
considered legislative judgment. 

In any event, the problem is becoming acute and major surgery 
is indicated. 





social security which has been the subject of lengthy hearings before the House 
Ways and Means Committee. It remains to be seen what the 81st Congress will 
do on this subject. 

“6 Act of April 20, 1948 (Public Law 492, 80th Congress). 

















Availability: Active Search for Work* 


LOUISE F. FREEMANY 


The employment security program is directed to meeting two 
needs of unemployed workers by (1) assisting them to find suitable 
work, and (2) paying them cash benefits during periods of unem- 
ployment.' To these ends State laws provide for the maintenance 
of public employment offices through which workers may obtain 
gainful employment,’ and for the payment of unemployment com- 
pensation to workers who meet specified conditions. To assure that 
only individuals who have had an attachment to the labor market 
within a recent period are eligible for benefits, all State laws re- 
quire workers to have been employed in covered employment for a 
given number of weeks or to have earned wages of a given amount 
in covered employment in a specified past period.* To assure that 
only individuals who are unemployed because of a lack of suitable 
job opportunities receive benefits, all State unemployment com- 
pensation laws require that to be eligible an individual must be 
available for work.‘ An individual is said to be available for work 





* The opinions expressed herein are those of the author and are not in- 
tended to reflect the official views of the Federal Security Agency or of the 
Social Security Administration. 

Frequent reference is made in these articles to the UNEMPLOYMENT COM- 
PENSATION INTERPRETATION SERVICE: BENEFIT SERIES, which is a publication of 
the Federal Security Agency, Social Security Administration, containing 
precedent unemployment compensation decisions from the various states. The 
Series began with six issues in 1938 and since then has been issued monthly 
under an annual volume number. Decisions are cited by case number, State, 
deciding body, volume and issue number, e.g., Ben. Ser. 13086-N.C. R(V12-1). 
“R” after a State abbreviation indicates a decision by the highest administra- 
tive appeal body; “A,” a decision of a lower appeal tribunal, and “CtD,” a 
decision of a court. 

The decisions given by the Umpire under the British Unemployment Insur- 
ance Acts, cited herein, have been taken from Selected Decisions Given by the 
Umpire respecting claims for unemployment benefit, published by the British 
Ministry of Labour. Whenever such decisions appear in Benefit Series General 
Supplement No. 1 (Benefit Decisions of the British Umpire; A Codification and 
Text of Selected Decisions, 1938), they will be cited thereto in the form, Ben. 
Ser. (Gen. Supp. 1) BU-100. 

+ Senior Attorney, Federal Security Agency. 

*See Wandel, Introduction, supra, p. 121. 

* Wagner-Peyser Act, 48 STAT. 113, as amended, 29 U.S.C. § 49 b (1946). 

* All state laws also require workers to have registered for work with a 
public employment office, and to have filed a claim for unemployment compensa- 
tion. See MANUAL OF STATE EMPLOYMENT SECURITY LEGISLATION, §§ 2(i), 2(k), 
3(b), and 4(a), (rev. 1949). 

‘For a general discussion of the availability requirement see Freeman, 
Able to Work and Available for Work, 55 YALE L. J. (1945). 
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when he is genuinely attached to the labor market,* that is, when 
he is ready, willing, and able to accept suitable work that he does 
not have good cause to refuse,® provided, of course, that there is a 
market for his services. A labor market for an individual has been 
said to exist “when there is a market for the type of services which 
he offers in the geographical area in which he offers them. ‘Market’ 
in this sense does not mean that job vacancies must exist; the pur- 
pose of unemployment compensation is to compensate for the lack 
of appropriate job vacancies. It means only that the type of services 
which an individual is offering is generally performed in the geo- 
graphical area in which he is offering them.””’ The fact that there 
is no work available for a worker, however, does not render him 
unavailable for work.*® 

Whether or not an individual is in fact attached to the labor 
market depends to a great extent upon his mental attitude.’ Indica- 
tive of this mental attitude is what the individual does, and the 
circumstances under which he does it. Thus a worker’s having 
registered for work at a public employment office is an act by which 
he exposes himself to all of the job opportunities suitable for him 
listed with such office; it is evidence of his availability.*° Also, a 
worker’s having on his own initiative sought a job in addition to 
having registered at a public employment office, is evidence of his 
availability ;1! and in cases where a worker has limited his avail- 





* Dwyer v. Appeal Board of Michigan, 321 Mich. 178, 32 N.W. 2d 434 
(1948) ; Bliley Electric Co. v. Unemployment Comp. Bd. of Rev., 158 Pa. Super. 
548, 45 A. 2d 898 (1946); Reger v. Administrator, 132 Conn. 647, 46 A. 2d 844 
(1946). 

* Reger v. Administrator, supra note 5; Bliley Electric Co. v. Unemploy- 
ment Comp. Bd. of Rev., supra note 5; Leonard v. Bd. of Rev., 148 Ohio St. 419, 
75 N.E. 2d 567 (1947). In the latter case, a significant Ohio decision, the state 
supreme court held available for work a claimant who could accept only day- 
time work and not work on any shift. While the court did not mention the case 
of Brown-Brockmeyer Co. v. Bd. of Rev., 70 Ohio App. 370, 45 N.E. 2d 152 
(1942), in which the Ohio Court of Appeals refused to interpret the Ohio law 
as requiring a claimant to be available only for suitable work, it apparently is 
no longer following the narrow view there taken, for in the principal case the 
court said: “In general, the available requirement of the Statute is satisfied 
where a worker is able or willing to accept suitable work at a point where there 
is an available labor market for work he does not have good cause to refuse.” 
See Freeman, op. cit. supra note 4 at 125. 

7 Freeman, op. cit. supra note 4 at 124. This concept of “labor market” was 
adopted by the Connecticut court in Reger v. Administrator, 132 Conn. 647, 
46 A. 2d 844 (1946). 

® Reger v. Administrator, supra note 7; Bliley Electric Co. v. Unemployment 
Comp. Bd. of Rev., 158 Pa. Super. 548, 45 A. 2d 898 (1946). 

®° Dwyer v. Appeal Bd. of Mich., 321 Mich. 178, 32 N.W. 2d 434 (1948); 
Brit. Ump. No. 1404/1926, Ben. Ser. (Gen. Supp. 1) BU-288. 

” Bliley Electric Co. v. Unemployment Comp. Bd. of Rev., supra note 8. 

“Ind. Rev. Bd. Dec. No. 48-R-77, Nov. 19, 1948, C.C.H., U.I.Serv., Ind. 
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ability, it may be decisive for it may establish the good faith of his 
limitations.’? It does not necessarily follow, though, that workers 
who have not made a search for work independent of the public 
employment office are unavailable.** 

While it is inherent in the availability requirement that an indi- 
vidual make a reasonable attempt to find work, or as it is more 
often stated, that he be actively seeking work, there has been, since 
the end of World War II, an increasing emphasis by tribunals and 
legislatures on an “active search for work.” Twenty-two State un- 
employment laws expressly require an individual to be, in effect, 
actively seeking work in each week for which he claims benefits.'* 
Seventeen of these laws make this provision a part of the availabil- 
ity requirement, two make it a separate requirement,'> two others 
make it a part of the registration for work requirement,'™ and one 
makes it a disqualification.'® In some 
States where the legislature has not acted, tribunals have construed 
the availability provision to include a requirement that claimants 
be actively seeking work.’’ Whether statutory or administrative, 
the actively seeking work requirement has only two legitimate pur- 
poses: (1) to test the individual’s attachment to the labor market; 
and (2) to increase the number of placements. Insofar as this 
requirement is construed to require that every worker must, in 
addition to registering and continuing to report at a public employ- 
ment office, make a search for work independent of such office's 
(hereinafter called an independent search for work), it seems to 
undermine the placement function of the public employment serv- 
ice’® and, moreover, to give little assistance to State agencies in 
par. 8161.37; Ill. Bd. of Rev. Dee. No. 48-BRD-1119, C.C.H., U.I. Serv., Ill. par. 
8278.11; Brit. Ump. No. 5022/26. 

“Ben. Ser. 13086-N.C. R(V12-1); 12983-N.J. R(V11-12); 8942-Tex. 
A(V7-11). 

See Ben. Ser. 13028-Wyo. A(V11-12) ; 12705-Pa. R(V11-8). 

* As of August 1, 1949: California, Connecticut, Colorado, Delaware, Idaho, 
Illinois, Kansas, Maine, Maryland, Michigan, Missouri, Montana, New Jersey, 
New Mexico, North Carolina, North Dakota, Ohio, Oregon, Vermont, Wash- 
ington, Wisconsin, and Wyoming. 

* CAL, GEN. LAws, act 8780 d, § 57 (1947 Supp.), and Section 4(g) of the 
Colorado Employment Security Act. 

*« MicH. Comp. LAWS, § 17.530 (Mason Cum. Supp. 1947), and Section 
108.04 (2) (b) of the Wisconsin Unemployment Reserves and Compensation Act. 

% Section 5 (ca) of the Maryland Unemployment Compensation Law. 

™ For example, Dep’t of Ind. Relations v. Tomlinson, 36 So. 2d 496, Ben. Ser. 
12943-Ala. Ct.D(V11-12) (Ala. 1948); Ben. Ser. 8716-S.C. A(V7-8); 12816- 
Fla. R(V11-10) ; 11916-Utah A(V10-10) ; 12021-D.C. A(V10-12). 

*In Ben. Ser. 9940-Okla. R(V8-10), it was said: “We are compelled to 
again observe that it is of no importance that claimant made no application for 
work independently of the employment service.” 

*In Ben. Ser. 9740-Tenn. A(V8-8), the Appeals Examiner said: “We do 
not believe that the Law requires a claimant to go out and secure work on his 
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determining whether the reason for a worker’s unemployment is a 
lack of suitable jobs. It could not be reasonably argued, however, 
that under no circumstnces is more required of a worker than that 
he register at an employment office to be actively seeking work. 
The most reasonable construction of the requirement is that an 
individual is actively seeking work when he has done what a reas- 
onable man in the same circumstances would do to attempt to find 
work suitable for him.*’ 

What a reasonable man who wants a job suitable for him will 
do to get one depends on the medium by which job openings in his 
occupation are usually filled and on the condition of the labor 
market in the locality where he wishes to work or where he can 
reasonably be expected to seek work.” Thus, in occupations where 
job openings are normally channeled through public employment 
offices, a reasonable man would do no more than register for work 
at such an employment office.** Such registration is an act by which 
he exposes himself to more suitable jobs than he could possibly 
reach through his own unorganized efforts, or through any other 
medium, and he is thereby effectively attached to the labor market. 
In such a situation registration at an employment office constitutes 
an active search for work. 

In other occupations more may reasonably be necessary to con- 
stitute an active search. Where jobs in a particular occupation in 
which an individual seeks work are normally channeled through a 
central hiring agency, such as a union hiring hall, a reasonable man 
would not rely only on his registration at a public employment 
office, he would also apply for a job at the central hiring agency.*" 
As soon as he has done that, he has exposed himself to the chief 
sources of potential job opportunities and he should be considered to 
have satisfied the active search for work requirement. For example, 
where a free talent-casting agency hires about 96 per cent of all 
extra players for the major motion picture studios, a reasonable 
person who wants work as an “extra” would seek work through 
such agency in addition to registering with a public employment 
office. An individual who chose to seek employment as an extra on 
her own initiative and not through the talent-casting agency was 








own initiative, since the program provides for an employment service which is 
supposed to place workers in suitable jobs.” 

” Brit. Ump. No. 2337/1925, Ben. Ser. (Gen. Supp. 1) BU-192. See Cali- 
fornia Regulation No .209, C.C.H., U.I. Serv., Calif., par. 209. 

** Nelson v. Rev. Bd., 82 N.E. 2d 523 (Ind. App. 1948); Ben. Ser. 12955- 
Conn. R(VII-12) ; Brit. Ump. No. 820/1926 and 4792/1926; California Regula- 
tion No. 209, supra note 20. 

2 See Nelson v. Rev. Bd., supra note 21. 

* Ben. Ser. 13050-Ill. R(V12-1); 13087-Ohio R(V12-1); 10311-Calif. 
R(V9-3); Brit. Ump. No. 2287/1925 ord 4337/1926. 
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held to have so narrowed her field of possible employment as not to 
be available for work.** Also where a claimant who has been a hat 
maker for 33 years reports regularly to her union, the only method 
of obtaining work in her occupation, she was held to have demon- 
strated her availability for work.*> Only to get a job in an occupa- 
tion where jobs are normally filled at the plant, and it is ques- 
tionable that there are many, would a reasonable man go on a door- 
to-door search for a job, and he would do it then only when in the 
condition of the labor market there are jobs to be had.** 

To construe the active search for work requirement to compel 
all claimants to make an independent search for work, in addition 
to registering at an employment office, regardless of the usual 
method of obtaining work in their occupations or the specific local 
labor market situation, not only places an unreasonable burden on 
claimants, but it neither gets them jobs nor tests their availability, 
the only legitimate objectives of the requirement. Such objectives 
are not met by a requirement which is as easily satisfied by persons 
who do not want to work as by persons who do want to work. For 
example, an individual who does not want work may apply at estab- 
lishments where he knows he cannot find work or in a manner not 
to invite offers of work, but he may, nonetheless, be better prepared 
to assure the claims deputy that he made a genuine but fruitless 
search than would an inarticulate claimant or one for whom there 
is no work and who knows that his efforts are futile. 

While it is true that to determine availability in the absence of 
job offers is difficult, to determine the effect of an independent 
search for work on an individual’s availability is just as difficult. 
The mere fact that an individual has made an independent search 
does not of itself establish availability. It is necessary also to con- 
sider whether he applied at establishments where he might reas- 
onably expect to find work, whether he applied at enough estab- 
lishments, whether he avoided or omitted establishments where he 
might have been able to obtain work, and whether he applied in 
a manner which invited offers of work. A worker may have estab- 
lished his availability for work notwithstanding that in a particular 
week he may not have made an independent search for work.” For 
example, take a case where a worker over sixty for several weeks 

* Ben. Ser. 10311-Calif. R(V9-3). 

* Ben. Ser. 13050-Il]. R(V12-1). 

* Brit. Ump. No. 820/1926. In this case the Umpire said: “But in this case 
I think the applicant has shown that she was genuinely seeking work. Her only 
experience has been as a clerk, and she states that she has been trying to obtain 
work through her Association [union] and by answering advertisements. That 
is the usual way of obtaining employment of this kind, and I cannot say that 
she fails to show that she is genuinely seeking work merely because she has not 


been round calling on employers who have not notified any vacancies.” 
* See Nelson v. Rev. Bd., 82 N.E. 2d 523 (Ind. App. 1948). 
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applied for work with every employer in his town, and in each case 
he was told that the age limit for workers to be hired was fifty. 
After having been told this by all his potential employers, the work- 
er, as would any reasonable man, came to the conclusion that there 
was nothing further to be gained by continuing to apply for work 
with these same employers and made no applications in the follow- 
ing week. There seems to be no question that he was available for 
work for that week, but not having continued to make an inde- 
pendent search for work, he might not be considered to have ful- 
filled the active search for work requirement.** 

Some tribunals have expressed the view that where the legis- 
lature has amended the State law to require an active search for 
work as a condition of eligibility, it intended to add a condition 
rather than to make express a condition inherent in the availability 
requirement.”® This is not true of all tribunals. The Michigan 
Supreme Court, for example, has said that the amendment to its 
law requiring a claimant to be “seeking work’’*® does not indicate a 
legislative intent to change the law, “‘but rather that the amendment 
was enacted for the purpose of clarifying existing legislative in- 
tent.”*? An amendment to a law does not necessarily mean that a 
change in the law was made; “‘a change in a statute may be made 
merely to express more clearly the original intention of the legis- 
lature.’”’*? Even if an active search for work is considered to be a 
separate condition of eligibility, it does not follow that the same 
evidence which supports a finding with respect to one or more of 
the other conditions cannot support a finding that an individual 
has actively sought work. 

Some tribunals also have expressed the view that a claimant’s 
statement in connection with his work-registration that “I am able 
to work and available for work and register for work” is merely a 
self-serving statement without probative value.** This view fails 
to recognize that a work-registration is more than a verbal state- 
ment by the claimant that he is available for work; it is an act that 





*See Ben. Ser. 10465 Mo. A(V9-4-5) in which the Referee said: “The 
proviso [actively seeking work] clearly requires some showing by the claimant 
of a reasonably diligent search for work in each of the weeks with respect to 
which benefits are claimed.” 

* Jacobs v. Office of Unemployment Comp., 27 Wash. 2d 641, 179 P. 2d 707 
(1947) ; Mo. Ref. Dec. Nos. A 653-45 and 6063-46. 

* Micu. Comp. LAws § 17.530 (a) (Mason Cum. Supp. 1947). 

*™ Dwyer v. Appeal Bd. of Mich., 321 Mich. 178, 32 N.W. 2d 434 (1948). 

*® School District No. 18 of Pondera County v. Pondera County, 89 Mont. 
342, 350, 297 Pac. 498, 502 (1931); 1 SUTHERLAND, STATUTORY CONSTRUCTION 
§ 1930 (3d ed. Horack 1943). 

*® Huiet v. Schwob Mfg. Co., 196 Ga. 855, 27 S.E. 2d 743 (1943); Hunter v. 
Miller, 148 Neb. 402, 27 N.W. 2d 638 (1947); Dep’t of Ind. Relations v. Tomlin- 
son, 36 So. 2d 496, Ben. Ser. 12943-Ala. Ct.D(V11-12) (1948). 
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exposes him to all the job opportunities known to the employment 
service. His exposure to job opportunities is a consequence of his 
registration irrespective of his good faith. If he then refuses suit- 
able work offered to him as a result of his registration, there is a 
specific provision disqualifying him from unemployment compensa- 
tion for such refusal.** Statements made in connection with a regis- 
tration for work are as much part of the act of applying for work 
as are statements on applications for work with private employers. 
In both situations the statements are admissible “as a verbal part 
of the act, i.e., of a ‘res gesta.’’”’*° Other tribunals, however, have 
held more reasonably that by registering for work at a public 
employment office, a claimant makes out a prima facie case of his 
availability.** 

The British experience with their “genuinely seeking work” 
requirement is significant in an evaluation of the “actively seeking 
work” concept in this country.*’ 

The requirement that a claimant prove that he was “genuinely 
seeking work” was first introduced into the British unemployment 
insurance system in 1921 as an administrative device to test a 
claimant’s availability for work during the period of heavy unem- 
ployment which followed World War I. It was not until 1928, that 
it was made a prerequisite of eligibility by act of Parliament. Only 
two years thereafter, in 1930, the provision was abandoned after 
nine years’ trial, even though the conditions which originally caused 
its adoption still existed and even though the British Umpire con- 
strued the requirement not to require an independent search for 
work in all cases. 

In a leading case,** the Umpire set up the following criteria 
which must be considered in determining whether a claimant’s 
efforts satisfied the genuinely seeking work requirement: (1) the 
type of work that was suitable for the claimant, (2) the claimant’s 
prospects of obtaining suitable employment, (3) the usual means 
of obtaining employment suitable to the claimant and that he had 


* All State laws disqualify individuals who refuse suitable work without 
good cause. See, for example, Manual of State Employment Security Legisla- 
tion, sec. 4(b) (4), (rev. 1949). 

* 6 WIGMORE, EVIDENCE §§ 1768, 1772 (3d ed. 1940). 

* Bliley Electric Co. v. Unemployment Comp. Bd. of Rev., 158 Pa. Super. 
548, 45 A. 2d 898 (1946); Ben. Ser. 7042-Okla. A(V5-2); Ind. Ref. Dec. No. 
41-A-969, Dec. 17, 1941. 

7 Report of the Committee on Procedure and Evidence for the Determina- 
tion of Claims for Unemployment Insurance Benefit (Presented by the Ministry 
of Labour to Parliament, 1939); Report of the Committee on Procedure and 
Evidence for the Determination of Claims for Unemployment Insurance Bene- 
fit, Minutes of Evidence (Ministry of Labour, 1939). The British experience is 
described also in BAKKE, INSURANCE OR DOLE 35-43 (1935). 

* Brit. Ump. No. 1404/1926, Ben. Ser. (Gen. Supp. 1) BU-288. 
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some chance of obtaining, and (4) the diligence and promptness 
with which the claimant availed himself of the usual and most effec- 
tive means of obtaining employment that was suitable for him and 
that he had a reasonable chance of obtaining. 

Some claimants sought to satisfy the requirement by presenting 
lists of employers to whom they had applied as evidence of their 
genuine search for work. Opinions differed as to the value of such 
lists. One chairman of a court of referees thought that claimants 
should be encouraged to prepare such lists and that they had been 
abused in only a very small proportion of cases; another chairman 
thought it obvious that these lists were prepared for the purpose 
because claimants when questioned could not tell where they had 
been recently without consulting their lists. Trade union repre- 
sentatives criticized the production of lists; they urged that it was 
easy for the “non-genuine claimant” to present a long list of places 
to which he had been, even though his effort had not been genuine, 
while, by contrast, the genuine claimant who had gone to a few 
well-selected places where he knew he had a chance of obtaining 
work might be held not to have been genuinely seeking work. Other 
claimants tried to overcome these difficulties by having employers 
certify to their application for work. They were confronted by new 
difficulties. In some areas, many were turned away and were not 
allowed to see anyone with responsibility for hiring. In others 
overseers refused to sign or posted notices that no help was wanted. 
Objections were raised that the law required compulsory tramping 
around looking for work when there was no work, and also the 
search required to prove a genuine search for work conflicted with 
local hiring customs. For example, on the docks employers cus- 
tomarily hired men at hours agreed on with the union and union 
members were forbidden to look for work on the docks at other 
times. Nevertheless, claimants, in order to satisfy the genuinely 
seeking work condition, had to prove that they had used all their 
time in looking for work. 

Although the British have continued since 1930 to seek an 
effective test of availability, the genuinely seeking work provision 
has never been re-instated and considerable care has been taken to 
assure that none of the provisions adopted would be interpreted to 
require an independent and undirected search for work. 


* * * 


To summarize, a requirement that claimants make an active 
search for work (in contrast to an independent search) is inherent 
in the availability requirement. To establish availability for work 
a claimant should be expected to do what a reasonable man in the 
same circumstances would do to obtain work suitable for him. In 
some occupations where job openings are normally channeled 
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through the public employment service, registration at an employ- 
ment office constitutes an active search for work. In other occupa- 
tions more may be required. To construe “actively seeking work” 
as requiring that all claimants make an independent search for 
work, regardless of the usual method of obtaining work in their 
occupations or the specific local labor market situation, involves 
many workers in a fruitless search for work which the coordination 
of the employment service and the unemployment insurance system 
was designed to avoid. 














Disqualification: Discharge for Misconduct 
and Voluntary Quit* 


EDWIN R. TEPLEt 


The framers of the unemployment insurance program in this 
country determined that not all unemployed individuals should 
receive benefits. The State laws uniformly require a minimum 
amount of earnings within the established base period in order to 
test the worker’s attachment to the labor market.’ To make certain 
that his attachment is current and genuine, there is also a provision 
that he must be able to work and available for work.’ 

Notwithstanding the worker’s attachment to the labor market, 
moreover, he still will not qualify if his unemployment is the result 
of his being on strike.* Whether it is to preserve the neutrality of 





* The views expressed herein are entirely those of the author and are not 
intended to reflect in any way the official viewpoint of the Federal Security 
Agency. The author wishes to acknowledge the helpfulness of material on this 
subject prepared and made available by Laurence A. Price, Chief Counsel of 
the Michigan Unemployment Compensation Commission. 

+ Assistant Regional Attorney, Region IV, Federal Security Agency. 

1As of January 1, 1949, 26 States required earnings equal to aspecified 
multiple of the weekly benefit amount and 4 States used a weighted table with 
varying multiples thereof. Eighteen States had a flat qualifying wage ranging 
from $100 to $300, with Ohio falling within this group by requiring a fixed 
amount of base period earnings and a flat number of weeks of employment 
(Ohio Code, sec. 1345-6a(1)—which, under the 1949 amendments, specifies 
earnings of $240 and 14 weeks of employment). Michigan and Wisconsin speci- 
fied that an individual must have worked a fixed number of weeks at a mini- 
mum weekly wage, and Utah required base period wages equal to at least 150 
per cent of the individual’s high quarter wages and 14 per cent of the average 
State-wide wage. See, Comparison of State Unemployment Insurance Laws 
(1948 ed.), published by the Federal Security Agency’s Bureau of Employment 
Security, pp. 37-41. Attachment to the labor market is one of the earmarks of 
an insurance system as compared with the public assistance programs in thsi 
country, where need is the principal criterion, or the one-time “dole” in Eng- 
land. Those who would discredit the unemployment insurance system in this 
country still insist on referring to it as a dole. Of course, there is an assumed 
need at the base of any social insurance system, and it is this which justifies, or 
at least explains, some of the otherwise illogical provisions, such as the weight- 
ing of benefit tables to provide proportionately larger payments for those in 
the lower income brackets and the increasingly popular family allowances. 

*See, Freeman, Availability: Active Search for Work, p. 181; Freeman, 
Able to Work and Available for Work, 55 YALE L. J. 123 (1945). 

®*The terminology varies somewhat in the different State laws, “strike,” 
“labor dispute,” and “trade dispute” all being used without much apparent 
difference in actual application. The typical provision imposes the disqualifica- 
tion whenever the unemployment is due to a stoppage of work which exists 
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the State in such difficult and controversial matters, or merely 
because a strike is considered a form of voluntary action, anyone 
connected therewith is disqualified at least for a time. 

Having cleared these hurdles successfully, the prospective 
claimant may still fall flat on his face, figuratively speaking, if a 
job is offered to him and he turns it down, since all State laws 
contain disqualifications for refusing suitable work. The so-called 
labor standards provision, required for conformity with the Fed- 
eral act,° guarantees that benefits shall not be denied under the 
express conditions specified, but beyond this, it depends upon the 
provisions of the particular State law to what extent the worker 





because of a labor dispute. Seven States, as of 1948, specifically exclude lock- 
outs from the operation of the provision, and five States exclude disputes due 
to the employer’s failure to conform to the provisions of a labor contract or to 
wage and hour or collective bargaining legislation. Usually this disqualification 
applies only where the labor dispute occurs in the establishment, or as the Ohio 
law puts it, in the factory, establishment or other premises, where the claimant 
was employed, although Idaho omits this provision altogether. Connecticut 
includes unemployment due to the existence of a labor dispute in any estab- 
lishment operated by the employer within the State, and Oregon includes a 
dispute at any other premises which the employer operates if the dispute makes 
it impossible for him to conduct work normally. Michigan disqualifies those 
who stop work in sympathy with strikers in another department or establish- 
ment as well as anyone indirectly unemployed because of a stoppage of work 
in some other department or unit. The great majority of State laws (Ohio is 
one of the exceptions) provide that the disqualification shall not apply if the 
individuals in question, and any others of the same grade or class, are not 
participating in the dispute, financing it, or directly interested therein. See, 
Comparison of State Unemployment Insurance Laws, pp. 67-69 (1948), pub- 
lished by the Federal Security Agency’s Bureau of Employment Security. 

*In New York, the disqualification ends after 7 weeks and in Rhode Island 
an 8-week period is specified. Thirty-five States extend it to the termination of 
the work stoppage, while 14 others impose it so long as the labor dispute is in 
active progress, or so long as the unemployment is due thereto. Jd. For a dis- 
cussion of this disqualification, see Comment, p. 238; also, Lesser, Labor Dis- 
putes and Unemployment Compensation, 55 YALE L. J., 167 (1945). 

5 Section 1603(a) (5) of the Internal Revenue Code, formerly a part of the 
Social Security Act, requires that State unemployment insurance laws, to 
qualify for tax credit for employers within the State, must contain provision 
that: “Compensation shall not be denied in such State to any otherwise eligible 
individual for refusing to accept new work under any of the following condi- 
tions: (A) If the position offered is vacant due directly to a strike, lockout, or 
other labor dispute; (B) if the wages, hours, or other conditions of the work 
offered are substantially less favorable to the individual than those prevailing 
for similar work in the locality; (C) if as a condition of being employed the 
individual would be required to join a company union or to resign from or 
refrain from joining any bona fide labor organization.” As a result, every State 
unemployment insurance law contains language which is identical, or nearly so, 
except that most State provisions are not limited to new work but provide that 
no work shall be considered suitable under the circumstances specified. In 
effect, the labor standards provision makes a finding of unsuitability mandatory 
in any case where its provisions are applicable. 
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may safely exercise judgment in declining any offer that is made.*® 

Finally, all State laws prescribe some disqualification for indi- 
viduals who quit their jobs voluntarily’ or who are guilty of mis- 
conduct resulting in discharge.* It is with these last two types of 
disqualification that this article is concerned.° 





®In addition to the mandatory minimum standards, most State laws list 
certain criteria which are to be considered in determining the suitability of 
work offered. These ordinarily include: the degree of risk to a claimant’s 
health, safety, and morals; his physical fitness and prior training, experience 
and earnings; the length of his unemployment and prospects for securing work 
in his customary occupation; and the distance of the available work from his 
residence. Failure, without good cause, to apply for available suitable work 
when so directed by the State employment service, or to accept suitable work 
when offered, is the cause of disqualification in most States, although important 
variations in the language of this provision occur in a number of the laws. The 
Ohio law formerly required acceptance of any work for which the claimant was 
reasonably fitted, but the 1949 amendments embodied in S.B. 142 substitute the 
“suitable work” language along with a specific definition of the term “suitable.” 
Ten States disqualify a worker under this provision for a specified number of 
weeks following the week in which the refusal occurred; thirty States postpone 
benefits for a variable number of weeks; and twelve States impose a disqualifi- 
cation for the duration of the unemployment. At least 16 of these States reduce 
or cancel benefit rights when this disqualification is imposed. See, Comparison 
of State Unemployment Insurance Laws, pp. 64-67 (1948), a publication of the 
Federal Security Agency’s Bureau of Employment Security. See, also, Menard, 
Refusal of Suitable Work, 55 YALE L. J. 134 (1945). 

* The disqualification normally applies to any worker who voluntarily leaves 
his job without good cause. In 16 States, however, good cause is operative only 
if it is connected with the work or attributable to the employment. In 12 States 
the period of disqualification for voluntary leaving is a specified number of 
weeks; in 29 States the number of weeks is variable; and in 10 States it extends 
for the duration of the unemployment. In 16 States, in addition to postponing 
the payment of benefits, the number of weeks for which the claimant would 
otherwise be entitled to draw benefits is reduced. See, Comparison of State 
Unemployment Insurance Laws (1948), supra, pp. 57-61. 

5’ The typical provision disqualifies any individual who is discharged for 
misconduct connected with his work. A few States limit the provision to wilful 
misconduct (Connecticut and Pennsylvania), deliberate disregard of the em- 
ployer’s interest (Massachusetts), and failure to obey orders (Georgia). 
Thirty-six States postpone benefits under this provision for a variable number 
of weeks; and 6 States apply it for the duration of the unemployment (Florida 
has a double provision and falls within both of these categories). Sixteen 
States, in addition, cancel part or all of the claimant’s benefit rights. At least 
12 States have special provisions for the more reprehensible types of miscon- 
duct, such as: dishonest or criminal acts; gross, flagrant, wilful, and unlawful 
misconduct; forgery, larceny or embezzlement; and arson, intoxication, sabo- 
tage or dishonesty. A heavier penalty is provided in these cases. In Ohio, for 
instance, a claimant convicted of dishonesty in connection with his work is 
disqualified for the duration of his unemployment. I/d., at 61-64. 

®Some State laws contain additional disqualification provisions applicable 
to particular limited groups. Twenty-nine States disqualify individuals found 
guilty of misrepresentation in connection with their claims for benefits. Nine- 
teen States have special disqualifications relating to unemployment due to 
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At the outset, it may be important to determine whether, in a 
given case, the worker quit or was discharged. These two disquali- 
fications are closely related, and most State laws provide the same 
consequences in either event,'® but if they differ, the nature of the 
separation may become significant.'' Moreover, the claimant must 
have good cause for quitting to avoid disqualification, but if it was 
a discharge, he can qualify for benefits unless the employer’s action 
was the result of misconduct connected with the work. 

For practical purposes, it is submitted that the question of 
whether the worker was fired or quit should be settled on the basis 
of who initiated the final separation. If the worker approached the 
boss and in effect said: “I’m through, finished, washed up,” any 
subsequent conversation would appear superfluous. Of course, if 
the worker at that point was persuaded to stay and subsequently 
the boss walked over and announced that he had decided to accept 
the worker’s resignation after all, the situation is entirely different 
and the shoe would appear to be on the other foot. It is immaterial 
that one of the parties may have provoked the other into taking the 
initiative,'* but at the same time the one who actually takes the 


pregnancy, while 17 have broader provisions applicable to unemployment due 
to marital obligations. Students receive special attention in a few States and 
many laws suspend or reduce benefits during weeks when income from other 
specified sources is being received, such as dismissal wages, workmen’s com- 
pensation, or old-age and survivors insurance. Jd at 69-74. By the 1949 amend- 
ments, the Ohio law disqualifies anyone who advocates, or belongs to a party 
which advocates, the overthrow of the government by force. Am. S.B. 142. 

* In at least 29 States, the length of the disqualification period is the same. 
Id., table 21. The Ohio law formerly imposed entirely different penalties, 
voluntary leaving causing a disqualification for the entire period of the unem- 
ployment together with required additional earnings, while discharge for mis- 
conduct resulted in an additional waiting period of 3 weeks with a cancellation 
of 6 weeks of benefits. This probably explains the low percentage of discharge 
cases in Ohio. Under the 1949 amendments, however, identical penalties are 
imposed, consisting of 9 4-week postponement after the week of the quit or 
discharge and a cancellation of 3 weeks of benefits. Am. S.B. 142. 

1 Of the States which differentiate, the majority make the discharge dis- 
qualification more severe. The most common variation, however, merely raises 
the discretionary maximum number of weeks for which benefit payments may 
be postponed, and under similar circumstances, therefore, the penalty period in 
actual application is likely to be the same. 

 MacFarland v. Board of Review, 158 Pa. Super. 418, 45 A. 2d 423 (1946). 
In this case, a safety engineer, in an effort to provide greater safety facilities, 
went beyond his jurisdiction to such an extent that he was discharged. The 
court held that the discharge under these circumstances could not be considered 
a voluntary quit so as to bring about a disqualification under the provisions of 
the Pennsylvania law prior to 1945, on the theory that the worker’s conduct had 
brought about the discharge. See, also, In re Lynch, 148 Pa. Super. 249, 24 A. 
2d 924 (1942), in which the court held that a separation could not be considered 
a voluntary quit where there was evidence that the worker was laid off. In 
Grand Island Baking Co. v. Franz, 4 N.W. 2d 921 (Neb. 1942), the claimant, 
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final step cannot conceal the true nature of what occurred by forcing 
or tricking the other into accepting the onus of the event.'* 


DISCHARGE FOR MISCONDUCT 


Once the separation has been identified as a discharge, it 
becomes necessary to establish the fact that such action was the 
result of a particular act or acts, or a conscious omission, by the 
claimant. Obviously, unless it can be shown that something occurred 
which justified and brought about the discharge, and that the 
claimant was the one responsible for such occurrence, it cannot be 
found that the discharge was for misconduct.'* 

The most difficult question, of course, is determining what sort 
of action, or failure to act, amounts to misconduct within the 
meaning of the act. It goes almost without saying that the term 
involves more than mere inefficiency or a failure to live up to work 
standards set by the employer. Misconduct is defined as improper 
conduct or bad behavior; mismanagement; or improper acts or 
instances of misbehavior.'"® Some element of intent or negligence 
approaching wantonness must ordinarily be present.'® 


when advised that the manager wanted to see him, quit on the assumption that 
he was about to be fired. Quaere, was the court correct in determining that the 
discharge provision was applicable? 

* Chellson v. Division of Employment and Security, 214 Minn. 332, 8 N.W. 
2d 42 (1943), in which the court held that a resignation obtained under threat 
of withholding wages is not a voluntary quit but a discharge. 

* It is usually said that the burden of proof in this instance rests upon the 
employer. Boynton Cab Co. v. Giese, 237 Wis. 237, 296 N.W. 630 (1941); White 
v. Phillips, C.C.H., U.I. Serv., Neb., par. 1970.01 (1940) ; Allen v. U.C.C., C.C.H., 
U.I. Serv., Mich., par. 1970.03 (1948). What this actually means is that the 
employer is the only reliable source of information as to the reason for dis- 
charge, and he cannot complain if the facts necessary to support a denial of the 
claim are not forthcoming. Unemployment insurance claims are not adversary 
proceedings, and there is no burden of proof in the technical sense. The admin- 
istrative agency has the responsibility of determining all the relevant facts, and 
the most that can be said of either the employer or the claimant in this connec- 
tion is that one or the other, at various times, may carry the risk of non- 
persuasion. 

% FUNK AND WAGNALLS, NEW STANDARD DICTIONARY OF THE ENGLISH LAN- 
GUAGE. 

*Kempfer, Disqualification for Voluntary Leaving and Misconduct, 55 
YALE L. J. 147, 162 (1945). According to the Wisconsin Supreme Court in 
Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1941), the term “is 
limited to conduct evincing such wilful or wanton disregard of an employer’s 
interests, as is found in deliberate violations or disregard of standards of 
behavior which the employer has a right to expect of his employee, or in care- 
lessness or negligence of such degree or recurrence as to manifest equal cul- 
pability, wrongful intent or evil design, or to show an intentional and sub- 
stantial disregard of the employer’s interests or of the employee’s duties and 
obligations to his employer. On the other hand, mere inefficiency, unsatisfactory 
conduct, failure in good performance as the result of inability or incapacity, 
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A deliberate violation of reasonable rules or orders of an em- 
ployer has frequently been held to constitute misconduct. Drinking 
liquor while on duty falls within this category,’ as well as reporting 
for work under the influence of liquor.'* Where, on several occa- 
sions, the employee has left his work without permission and with- 
out the employer’s knowledge, there is said to be sufficient evidence 
of misconduct.’ Employers frequently have rules prohibiting so- 
licitation during working hours, which is held to include activities 
designed to interest fellow employees in union membership. A 
deliberate violation of such a rule is considered misconduct,”° but 
giving a union card to a fellow worker at lunch at the latter’s 
request is a different matter.*! 

Excessive absence from work without sufficient reason may 
constitute misconduct,”*? but remaining away for a short period 
usually is not considered to justify such a finding.** 

Where discharge results from some infraction of the rules gov- 
erning the relationship of the employer with the union, the courts 
seem to agree that misconduct is not the basis for the action. A 
worker’s expulsion from the union, for instance, is not based upon 
misconduct” any more than his refusal to join the union in a closed 





inadvertencies, or ordinary negligence in isolated instances, or good faith errors 
in judgment or discretion are not to be deemed ‘misconduct’ within the maening 
of the statute.” 

” Guede v. Board of Review, C.C.H., U.I. Serv., Pa., par. 8185 (1948). The 
claimant, a bartender, had previously been warned not to drink while on duty. 
He ignored this instruction on several occasions, and on the day of his discharge 
had broken some glasses, spilled several drinks, and was in no condition to 
operate the bar. 

* Horak v. U.C.C., C.C.H., U.I. Serv., Mich., par. 1970.44 (1948). 

* Chellson v. Div. of Employment & Security, 214 Minn. 332, 8 N.W. 2d 42 
(1943), where the employee left approximately two hours before quitting time 
on several Saturdays; Gilbert Co. v. Kordorsky, 56 A. 2d 169 (Conn., 1947), 
where the employee’s habit of leaving early had delayed production and there 
was additional evidence pf insubordination. 

»” Bigelow v. Waselik, 133 Conn. 304, 50 A. 2d 769 (1946). 

™ Urick v. Board of Review, C.C.H., U.I. Serv., Mich., par. 1970.09 (1948). 
This case is on appeal to the Michigan Supreme Court. 

2 Clock Co. v. Smith, C.C.H., U.I. Serv., Conn., par. 8213 (1948), in which 
the excessive absenteeism was due partly, but not entirely, to illness; Mysliwski 
v. U.C.C., C.C.H., U.I. Serv., Mich., par. 1970.035 (1948), where the irregular 
attendance followed the worker’s return to work after an injury. The court in 
the latter case explained that if the claimant was unable to work full time, he 
was ineligible for that reason. 

*™ Being absent for two days was considered not enough in Allen v. U.C.C. 
(Mich. Cir. Ct., 1948), C.C.H., U.I. Serv., Mich., par. 1970.03. Neither was a 
period of four days during which the worker was absent following his vacation. 
Scarlett v. Employment Security Commission, C.C.H., U.I. Serv., Md., par. 8096 
(1948). 

* Prince v. Schick, C.C.H., U.I. Serv., Conn., par. 8205 (1948); Marcy v. 
Schick, C.C.H., U.I. Serv., Conn., par. 8206 (1948). 
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shop plant.** A similar conclusion was reached where the employee 
had failed to use the union as his bargaining agent.*° 

Three decisions by the Supreme Court of Wisconsin point the 
way rather clearly insofar as performance of the job is concerned. 
Where a cab driver left his cab unattended and checked in short, 
the court held that inefficiency had been established but not mis- 
conduct.2? Neither was it misconduct where the driver was in- 
volved in several accidents, in none of which a wilful disregard for 
the employer’s interests was demonstrated.** But where a driver 
had six accidents in 7 months, was late several times, and was 
guilty of being absent without leave, of “low flagging,” and 
numerous rule infractions, it was held that misconduct had been 
established.*® 

If these principles had been applied in some of the other cases, 
it is at least doubtful whether the actions referred to therein would 
have been classified as misconduct so as to invoke the discharge 
disqualification.*®° The Wisconsin view has much to be said in its 
favor, both as an accurate interpretation of the statutory language 
and an effective means of giving the statute the liberal interpreta- 
tion to which it is entitled.*' 








* Levinson v. U.C.C., C.C.H., U.I. Serv., Mo., par. 1970.22 (1942). 

* Webster v. Potlatch Forests, Inc., 187 P. 2d 527 (Idaho, 1947). 

* Boynton Cab Co. v. Schroeder, 237 Wis. 264, 296 N.W. 642 (1941). 

* Boynton Cab Co. v. Neubeck, 237 Wis. 249, 296 N.W. 636 (1941). In this 
case, the driver had also failed to properly report two accidents in accordance 
with the employer’s rules. 

* Checker Cab Co. v. Industrial Commission, 242 Wis. 429, 8 N.W. 2d 286 
(1943). 

™® Kopper’s Coal Co. v. Board of Review, C.C.H., U.I. Serv., W.Va., par. 
8676.02 (1948), where the worker had refused to do outside work; Young 
Spring & Wire Corp. v. Appeal Board, C.C.H., U.I. Serv., Mich., par. 1970.57 
(1947), where a plant guard had refused to do emergency midnight guard duty; 
Siminski v. Champion Spark Plug Co., C.C.H., U.I. Serv., Mich., par. 1970.34 
(1947), where the worker had refused to agree to a change in hours and had 
incurred displeasure in several other ways. In Sharkiewicz v. Cushman Chuck 
Co., C.C.H., U.I. Serv., Conn., par. 1970.051 (1942), where the claimant was 
discharged for leaving his machine unattended after company warnings, the 
machine was damaged and it was found that the claimant’s action was delib- 
erate, the court pointing out that the mere violation of a rule does not always 
constitute misconduct. See: Boynton Cab. Co. v. Schroeder, supra. (driver left 
cab unattended). 

“The purpose of the unemployment compensation act is to relieve the 
distress of economic insecurity due to unemployment. It was enacted in the 
interest of public welfare to provide for assistance to the unemployed and as 
such is entitled to a liberal interpretation.”” Godsol v. U.C.C., 302 Mich. 652, 
5 N.W. 2d 519 (1943). In further support of the rule of liberal construction, 
the Michigan court in Copper Range Co. v. U.C.C., 320 Mich. 460, 31 N.W. 2d 
692 (1948), said: “In th face of this legislative declaration of policy, courts are 
without power to deprive those entitled thereto of the benefits of the act unless 
they are expressly precluded therefrom by its provisions.” 
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The misconduct, of course, must be connected with the work of 
the claimant according to the express language of most State laws.*? 
No matter how reprehensible it may be, misconduct which occurs 
elsewhere and has no direct or necessary connection with the work- 
er’s job is not properly a basis for disqualification. An unfounded 
suit brought in good faith against an employer for a statutory 
penalty for reduction of wages without due notice, was held not to 
be connected with the plaintiff’s work.** Likewise, engaging in a 
is not considered to be connected.** On the other hand, where the 
claimant had deliberately committed acts of sabotage during a 
strike against the employer, the purpose of which was to interrupt 
the employer’s service to its customers, it was held that such mis- 
conduct was connected with the work even though the discharge did 
not take place until after the strike was terminated.*° 


VOLUNTARY QUIT 


Under the ordinary language of the voluntary quit disqualifi- 
cation, there are three questions to consider: (1) whether the 
claimant has left his job, (2) whether the leaving was voluntary 
and, (3) whether there was “good cause” for his leaving. In the 
16 States which qualify good cause, there is the additional question 
of whether the good cause is attributable to the employer or con- 
nected with the work. 

Leaving work, it may be pointed out, imports a complete sever- 
ance of the employer-employee relationship.** In some instances, 
however, it is not easy to determine just when severance has oc- 
curred. Where a salesman has not made any sales for several 
months prior to filing his claim and there was no evidence as to the 
reason for such inactivity, it was considered that the relationship 
had been severed by the employee.** Similarly, an absence for 6 
months without notice was considered a leaving,** as was an un- 





* This may be a natural qualification, even without the express statutory 
language. See, Kempfer, Disqualifications for Voluntary Leaving and Mis- 
Conduct, 55 YALE L. J. 147, 162 (1945). 

*M.F.A. Milling Co. v. Murphy, 169 S.W. 2d 929 (Mo. 1943). 
drunken altercation away from the place of employment normally 

* Elk River Coal & Lumber Co. v. Bd. of Review, C.C.H., U.I. Serv., W.Va., 
par. 8072 (1947). 

* Consumers Power Co. v. Smith, C.C.H., U.I. Serv., Mich., par. 1970.513 
(1941). 

* Yale & Towne M’fg Co. v. Bd. of Review, 62 A. 2d 99 (Pa. Super. 1948) ; 
Kempfer, op. cit. supra note 32 at 154. See, Dawson v. Empl. Security Bd., 
C.C.H., U.I. Serv., Md., par. 8102 (1949). 

* Logan-Cache Knitting Mills v. Ind. Comm., 99 Utah 1, 102 P. 2d 495 
(1940). 

* Michalsky v. Bd. of Review, 62 A. 2d 113 (Pa. Super. 1948). The claimant 
had remained in jail for 6 months rather than pay support money to his wife 
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reasonable extension of a leave of absence, together with a failure 
to keep in contact with the employer.*® 

On the second question, where conditions are such that the 
claimant was impelled to leave his job and had no real choice in the 
matter, it may fairly be said that the leaving was involuntary. This 
condition is illustrated by the situation in Fannon v. Federal Cart- 
ridge Corporation.* The claimant became ill as a result of working 
with gunpowder and after being transferred to a job pushing heavy 
iron trucks loaded with shells in a temperature of 130 degrees, she 
finally collapsed and was sent to the hospital. The doctor advised 
her that she would not recover as long as she worked in the ord- 
nance plant. With respect to these facts, the Minnesota court said: 
“While she intended to terminate her employment, and to this ex- 
tent it may be argued that such termination was voluntary, on the 
other hand, it is clear that her health and personal welfare made 
it imperative for her to stop without further delay; in fact, the 
evidence indicates that had she not left her work after her collapse 
in May 1943, she would in all probability have been carried out of 
the plant on a stretcher. An act of necessity may not be a volun- 
tary act. . . . We cannot escape the conclusion that where, as here, 
an employee is impelled because of sickness and disease to terminate 
employment because continuance thereof would endanger his health 
and personal welfare, such termination is an involuntary rather 
than a voluntary act on the part of the employee within the meaning 
of section 4337-27 (A).’’*"- 

Where, however, the sickness or other physical condition was 
not of such an impelling nature as to force resignation, so that the 
element of choice appeared to be present, the leaving is considered 
to be voluntary in nature. Cases of ordinary illness or leaving in 
order to effect an improvement in health fall within this category.*? 
In such cases, it becomes necessary to decide whether or not the 
condition causing the claimant to leave constituted good cause. 
and children—the court pointed out that he had deliberately prolonged his 
stay in jail. 

® Vernon v. Bd. of Review, C.C.H., U.I. Serv., Pa., par. 8213 (1949). 

“219 Minn. 306, 18 N.W. 2d 249 (1945). 

“Cf. Lafay v. Appeal Board, C.C.H., U.I. Serv., Mich., par. 1975.412 
(1948) ; Craig v. State, 81 N.E. 2d 615 (Ohio App. 1948). The Ohio Board of 
Review has held that a claimant who left his employment because of a severe 
case of dermatitis, with secondary infection caused by the oil that he was re- 
quired to use while performing his duties as a grinder, was involuntarily un- 
employed. Decision No. 700-B.R.-48; C.C.H., U.I. Serv., Ohio, par. 1975.10. 

“ Amherst Coal Co. v. Bd. of Review, C.C.H., U.I. Serv., W.Va., par. 
1975.092 (1947); State v. Bd. of Review, C.C.H., U.I Serv, W.Va., par. 8081 
(1948); Riggs Motor Co. v. Empl. Security Comm., C.C.H., U.I. Serv., Wyo., 
par. 8063 (1947); In re Bush, 133 Pa. Super, 518, 3 A. 2d 211 (1938); Lafay v. 


Appeal Board, C.C.H., U.I. Serv., Mich., par. 1975.412 (1948); Craig v. State, 
81 N.E. 2d 615 (Ohio App. 1948). 
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Cases where the leaving was due to advanced stages of preg- 
nancy have not been handled entirely in accordance with this dis- 
tinction. In one,** it was said that the condition itself had been a 
matter of choice with the claimant. In others,** it was held that 
any separation not the result of a discharge is a voluntary leaving. 
The latter reasoning, of course, is highly questionable, and renders 
the term “voluntary” meaningless for all practical purposes. It is 
submitted that a sounder approach would have been to rest the 
decision on the extent to which the claimant’s condition was con- 
sidered compelling. In some cases, certainly, the claimant might 
have no choice if she valued her life or that of her child, although 
in others she might be physically able to continue almost up to the 
time of confinement. As in other cases of sickness or physical dis- 
ability, the claimant would not be able to work, and therefore could 
not qualify for benefits, until she was back on her feet again and 
ready to return to work. Thereafter, the availability requirement 
offers sufficient protection. 

In Kalamazoo Tank & Silo Corp. v. U.C.C.,*° 53 claimants ap- 
plied for unemployment insurance benefits for the period during 
which they were separated from their jobs because of a picket line 
in front of their employer’s plant. The picket line was conducted 
by striking employees of a subsidiary concern, the Riverside Foun- 
dry and Galvanizing Company, which operated an adjoining plant, 
common entrances being maintained for both plants. There was 
evidence that some of the claimants had sought permission to cross 
the picket line and were refused; also, that one of them was picked 
up bodily when he attempted to cross the line and placed in his car. 
Under these circumstances, and in view of threats of bodily harm 
and the employer’s failure to afford safe access, the Supreme Court 
of Michigan held that there had not been a voluntary leaving within 
the meaning of the Michigan act. An alternative ground for the 
same result, not mentioned by the court, would have been the fact 
that no severance of ‘the employer- employee relation had occurred 
and therefore there had been no leaving.** 

Layoffs and plant shutdowns, rather naturally, are to be dis- 
tinguished from a voluntary quit. Thus, in Copper Range Company 
v. U.C.C.*7 a mine shutdown by the employer after the union’s re- 
fusal of a wage adjustment was held not to constitute a voluntary 





* Moulton v. Empl. Security Comm., 34 N.W. 2d 211 (Iowa 1948). 

“ John Morre!l & Co. v. U.C.C., 69 S.D. 618, 13 N.W. 2d 498 (1944); Pack- 
ard Motor Car Co. v. U.C.C. and Ruel, C.C.H., U.I. Serv., Mich., par. 1975.415 
(1947). 

“C.C.H., U.I. Serv., Mich., par. 8240 (1949). 

“ See, Yale & Towne M’fg Co. v. Board of Review, C.C.H., U.I. Serv., Pa., 
par. 8202 (1948). 

4731 N.W. 2d 692 (Mich., 1948). 
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leaving. In this case the Michigan Supreme Court considered and 
rejected the anomalous doctrine of constructive voluntary leaving.** 

Once it has been established that the claimant has left his job, 
and that he quit voluntarily, the final, and perhaps the most difficult, 
question is whether he had good cause for quitting. As already 
pointed out, some States provide specifically that the good cause 
must be connected with the claimant’s work. It seems clear, and 
there is ample authority for the proposition, that without such a 
qualification the good cause may consist of reasonable or sufficient 
personal reasons.*® As a result, it is extremely important, in con- 
sidering existing precedents, to determine whether the statute 
involved in each instance contains the qualifying language. 

It has been held that leaving work to take care of children after 
the husband’s death," or to take a sick wife back to her home com- 
munity,” is reasonable or compelling enough to constitute good 
cause. There is a rather sharp difference of opinion as to whether 
leaving simply to join one’s husband or wife in another locality is 
a cause which is good enough, some saying yes** and others holding 
that it is not.** But it seems to be agreed that leaving to get 
married is without good cause."* 





“Cf. Rhea Mfg. Co. v. Industrial Commission, 231 Wis. 643, 285 N.W. 749 
(1939), where it was held that the claimant, who was not a member of the 
union, had not voluntarily quit when the employer discontinued the dress line 
on which she was working rather than accede to union demands. 

“In re Teicher, 154 Pa. Super. 250, 35 A. 2d 739 (1944); Barclay White 
Co. v. Board of Review, 356 Pa. 43, 48, 50 A. 2d 336, 340 (1947); Montgomery 
Ward & Co. v. Board of Review, C.C.H., U.I. Serv., Ill., par. 1975.01 (1941); 
Ben. Ser. 6577-Ill. (V4-10) ; Craig v. State, 81 N.E. 2d 615, 620-621 (Ohio App. 
1948) ; Hollingsworth Tool Works v. Review Board, 84 N.E. 2d 895 (ind. App., 
1949) ; Lancaster v. Empl. Sec. Bd., C.C.H., U.I. Serv., Md., par. 8101 (1949). 
Contra: Woodmen of the World Life Insurance Society v. Olsen, 4 N.W. 2d 923 
(Neb. 1942). 

” Lancaster v. Employment Security Board (Md. Cir. Ct., 1949), C.C.H., 
U.I. Serv., Md., par. 8101; Accord: Mee’s Bakery, inc. v. Board of Review, 162 
Pa. Super. 183, 56 A. 2d 386 (1948), where the claimant quit after her transfer 
to the day shift because the change in hours prevented her from getting the 
family meals and made her hours the same as her husband’s, who had been 
caring for the cildren while she was away at night. 

* Hollingsworth Tool Works v. Review Board, 84 N.E. 2d 895 (Ind. App. 
1949). 

= Montgomery Ward & Co. v. Board of Review (Ill. Cir. Ct. 1941), C.C.H., 
U.I. Serv., Ill., par. 1975.01; In re Teicher, 154 Pa. Super. 250, 35 A. 2d 732 
(1944). 

™ Miami Broadcasting Co. v. Board of Review (Fla. Cir. Ct., 1945), C.C.H., 
U.I. Serv., Fla., par. 1975.05; Skupa v. Commissioner (Neb. Dist. Ct., 1940), 
C.C.H., U.I. Serv., Neb., par. 1975.039 (1940) (husband quit to join wife in 
another state). See Youngclaus v. Creswell, C.C.H., U.I. Serv., Neb., par. 
1996.01 (1941) (wife left to joint husband in another city and it was held that 
she was not entitled to benefits under the special disqualification applicable to 
females whose jobs are discontinued on account of marriage). 
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Some State laws specifically provide that the same factors which 
determine the suitability of work offered are to be considered in 
deciding whether there is good cause for leaving. The factors most 
pertinent in connection with cases of leaving are: (1) the degree of 
risk to the claimant’s health, safety, and morals, (2) his physical 
fitness for the job, (3) his prior training, experience and earnings, 
and (4) the distance of the work from his residence. Even without 
an express reference to good cause in the suitability definition, 
these factors should apply since it would be illogical, to say the 
least, to disqualify an individual for leaving work which, under the 
terms of the statute, he could refuse to accept, if offered by another, 
without affecting his benefit rights. It should also be recognized, 
however, that the factors listed are not exclusive. 

Where the duties are too arduous or the job is shown to have an 
ill effect upon the claimant, it is generally recognized that there is 
good cause for quitting. Within this principle fall situations where 
the work load of the claimant has been increased,” the job involved 
a nervous strain,” the claimant’s duties involved physical injury,*’ 
or the claimant was physically unable to do the job assigned.** In 
all these instances, of course, the cause for leaving was connected 
with the claimant’s work. Changing jobs on the advice of one’s 
physician has also been held to be a sufficiently good personal reason 
to avoid disqualification.*® 

By way of contrast, quitting one job to accept another, to engage 
in self-employment, or merely to get a change of scenery, normally 
is considered neither to amount to good cause connected with claim- 

™*S. S. Kresge Co. v. Unemployment Comp. Comm., 349 Mo. 590, 162 S.W. 
2d 838 (1942); In re Burkhart, 158 Pa. Super. 564, 45 A. 2d 909 (1946). In the 
latter case, in the process of distinguishing the court’s decision in the Teicher 
case, it was pointed out that there is no legal obligation to be married and that 
leaving in such a case is the result of a mere “impulse.” 

® Gray v. Dep’t of Ind. Relations, C.C.H., U.I. Serv., Ala., par. 8151 (1948). 
See Henderson v. Dep’t of Ind. Relations, C.C.H., U.I. Serv., Ala., par. 8159 
(1949) (additional duties considered inconsequential). 

® Moore v. Greyhound Bus Co., C.C.H., U.I. Serv., Ala., par. 81382 (1944). 

7 Sides v. Dep’t of Ind. Relations, C.C.H., U.I. Serv., Ala., par. 8130 (1947). 

5 Hoffstat v. Bd. of Review, C.C.H., U.I. Serv., Pa., par. 8212 (1949); 
Plafchan v. U.C.C., C.C.H., U.I. Serv, Mich., par. 1975.84 (1947); Hartford 
Finance Co. v. Mucha, C.C.H., U.I. Serv., Conn., par. 8169 (1947); Alabama 
Millis, Inc. v. Brand, C.C.H., U.I. Serv., Ala., par. 8156 (1948); Brashear v. 
Empl. Security Bd., C.C.H., U.I. Serv., Md., par. 8103 (1949). 

® Bliley Mfg. Co. v. Bd. of Review, 158 Pa. Super. 570, 45 A. 2d 908 (1946). 
See Craig v. B.U.C., 83 Ohio App. 247, 81 N.E. 2d 615 (1948), where fear of 
ill health, unsupported by medical evidence, was held not to be enough. (before 
good cause restricted by amendment). Illness which makes the place of em- 
ployment untenable only for the particular claimant, however, is not considered 
connected with the work. Armstrong v. Empl. Security Comm., C.C.H., U.I. 
Serv., Iowa, par. 8101 (1948); Lafay v. Appeal Bd., C.C.H., U.I. Serv., Mich., 
par. 1975.412 (1948). 
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ant’s work® nor to good personal cause." When the new job fails 
to materialize or the new venture falls through and the individual 
finds himself without a job and tries to claim benefits, he is faced 
with disqualification. Such changes apparently are considered to 
be at the claimant’s own risk. 

Where the claimant was unable to earn adequate compensation 
on a piece-work basis at the scale set by the employer, she was held 
to have good cause for quitting,®? but the mere opinion or belief that 
one’s salary is not high enough is not considered sufficient for this 
purpose.** A substantial alteration in the terms or conditions of 
employment may constitute good cause for quitting,** as where a 
claimant was changed to night work and her lunch period was 
shortened. But where an addition to the claimant’s work load 
was only temporary, he was not considered to have good cause for 
quitting,** and a claimant’s refusal to transfer to other work for 
reasons which did not appear compelling resulted in disqualifica- 
tion.*? With the possible exception of the last type of case, these 

‘ were all instances where the cause was connected with the work, so 
that the differences in statutory language did not affect the result. 
It is interesting to note, however, that in several cases the claimant’s 
own limitations were at least contributing factors. 





® County Mason Supply, Inc. v. Testa, C.C.H., U.I. Serv., Conn., par. 8159 
(1946) (claimant quit to take a new job) ; Connecticut Doughnut Co. v. Gallo, 
C.C.H., U.I. Serv., Conn., par. 8160 (1946) (claimant quit to go into business 
with another); Blaber v. Dah] Publishing Co., C.C.H., U.I. Serv., Conn., par. 
8207 (1948) (claimant wanted to move to property in a different town). Cf. 
Kovach v. Appeal Board, C.C.H., U.I. Serv., Mich., par. 8230 (1948) (claimant 
was held not to be disqualified for leaving one plant to accept a recall to another 
plant of the same employer). 

“Ralph Printing Co. v. Kinney, C.C.H., U.I. Serv., Neb., par. 1975.06 
(1940) (claimant left to go to another State); Sun Shipbuilding & Dry Dock 
Co. v. Board of Review, 358 Pa. 224, 56 A. 2d 254 (1948), where the claimant 
left to engage in self-employment. 

@ Just v. American Hardware Corp., C.C.H., U.I. Serv., Conn., par. 1975.042 
(1945). In a decision which amounts to the same thing, the Michigan Circuit 
Court held that a claimant had good cause for quitting where his employer 
failed to furnish sufficient work. Johnson v. U.C.C., C.C.H., U.I. Serv., Mich., 
par. 1975.46 (1943). 

® Sweeney v. Murphy, 262 App. Div. 846 (N.Y. 1944); Kane v. Fafnir 
Bearing Co., C.C.H., U.I. Serv., Conn., par. 8197 (1948). 

* Amendola v. Administrator, C.C.H., U.I. Serv., Conn., par. 8215 (1949). 

® Mitchell v. Commonwealth, C.C.H., U.I. Serv., Mass., par. 1975.015 (1949). 

® Angerhofer v. Board of Review, 163 Pa. Super. 134, 60 A. 392 (1943). 

"Edwards & Co. v. Appeal from Unemployment Commissioner, C.C.H., 
U.I. Serv., Conn., par. 8184 (1948) (where the foreman of the new department 
made the claimant irritable and nervous, which the court considered a personal 
reason); Collins Radio Co. v. Employment Security Commission, C.C.H., U.I. 
Serv., Iowa, par. 1975.036 (1943) (where the claimant was to have been trans- 
fered from guard to janitorial duties at the same rate of pay). 
®See Just v. American Hardware Corp., C.C.H., U.I. Serv., Conn., par. 
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Minor misunderstandings or petty grievances which may cause 
a claimant to become disgruntled and result in his quitting normally 
do not furnish the good cause necessary to avoid disqualification. 
Where a structural steel designer quit following a disagreement 
over the method of performing his work, which he felt did not meet 
the standard code of structural engineers and designers, the Illinois 
Circuit Court affirmed a Board of Review decision holding that he 
did not have good cause for leaving.*® A similar result was reached 
where the claimant quit because of a penalty imposed for being 
tardy,*’ because of criticism,”! because of a temporary suspension,” 
or because of dissatisfaction with the employer’s method of oper- 
ation.”* An accountant who felt that his work involved too many 
duties of a clerical nature was considered to have insufficient justi- 
fication for quitting."* Claimant’s dissatisfaction with working con- 
ditions, which were found to be customary, did not justify leaving 
where the statute specified that the good cause must involve fault 
on the part of the employer.” 

Losing one’s regular means of transportation may be good per- 
sonal cause for leaving,’® but it is not considered to be connected 
with the work.** The anticipated need of joining a union is not 
good enough” and neither is a mistaken understanding of the em- 
ployer’s rule against marriage.” 

From a review of these authorities, it may be said that any 





1975.042 (1945); Mitchell v. Commonwealth, C.C.H., U.I. Serv., Mass., par. 
1975.015 (1943). Both decisions were favorable to the claimant notwithstanding 
the statutory restriction of good cause. 

” Vacek v. Division cf Placement and Unemployment Compensation, C.C.H., 
U.I. Surv., par. 8271 (1948) (good cause unrestricted). 

” White v. Review Board, 114 Ind. App. 383, 52 N.E. 2d 500 (1944) 
(good cause unrestricted). 

7 Wolfe v. U.C.C., 232 Iowa 1254, 7 N.W. 2d 799 (1943) (good cause re- 
stricted). 

*® Richard v. Federal,Cartridge Corp., 217 Minn. 136, 14 N.W. 2d 118 (1944) 
(good cause restricted). 

7 See Brown-Brockmeyer v. Roach, 148 Ohio St. 511, 76 N.E. 2d 79, 82 
(1947) (good cause unrestricted at time of case). 

* In re Louis Smith, C.C.H., U.I. Serv., N.Y., par. 8441 (1945) (good cause 
unrestricted). 

™ Amherst Coal Co. v. Board of Review, 35 S.E. 2d 733 (W.Va., 1945). 

* Sawyer Biscuit Co. v. Board of Review, C.C.H., U.I. Serv., IIl., par. 
1975.01 (1942). 

7 Evans v. Alabama Power Co., C.C.H., U.I. Serv., Ala., par. 8140 (1947); 
Malleable Iron Fittings Co. v. Hall, 15 Conn. Super. 445 (1948); Hatfield- 
Campbell Creek Coal Co. v. Board of Review, C.C.H., U.I. Serv., W.Va., par. 
1975.117 (1944). 

* Condon v. Worth’s Inc., C.C.H., U.I. Serv., Conn., par. 1975.050 (1942) 
(good cause restricted). 

* Landro v. Kinney, C.C.H., U.I. Serv., Neb., par. 1975.041 (1940) (good 
cause unrestricted). 
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reason which would normally cause a reasonable person to leave his 
work will be held to furnish the good cause necessary to avoid the 
application of the voluntary quit disqualification. As one court has 
put it, the reasons must be compelling, i.e., real not imaginary, sub- 
stantial not trifling, reasonable not whimsical.*®° Some uncertainty 
is bound to exist, however, as to the standards of reasonableness 
which will govern the judgment of the particular tribunal. 

The pregnancy and family obligation cases illustrate quite clear- 
ly the effect of special disqualification provisions or language ex- 
pressly restricting good cause. Pregnancy, for instance, is a condi- 
tion which, even if it did amount to good cause for leaving, is clearly 
not attributable to the employer.*' Marital or family obligations 
likewise are considered to have no connection with the work,** and 
in some States specific disqualifications apply to such cases.*’ These 
precedents, like some of the others already mentioned, are in no 
sense authority for what constitutes good cause. 

To support a determination that the cause for leaving is attri- 
butable to the employer or connected with the work, it should not 
be necessary to find that the employer has been negligent or in any 
other way to blame. It is sufficient if there is good cause arising 
out of the job itself as distinguished from factors outside of the 
job and having no necessary relation thereto. This point is well 
explained by the following language of the Supreme Court of 
Minnesota in the Fannon* case: 

As we construe the law, the legislature did not intend that 

some wrongful act or negligence be first established by a 

claimant before termination of his employment on account of 

sickness or disease directly connected therewith could be 
said to be for ‘good cause attributable to the employer.’ 

Rather, we feel the legislature intended that, where factors 

or circumstances directly connected with employment result 


in illness or disease to an employee and make it impossible 
for him to continue therein because of serious danger to his 


© Bliley Electric Co. v. Board of Review, 158 Pa. Super. 548, 45 A. 2d 898 
(1946), quoted with approval in Barclay White Co. v. Board of Review, 56 Pa. 
43, 50 A. 2d 336 (1947). 

* Moulton v. Employment Security Commission, C.C.H., U.I. Serv., Iowa, 
par. 8090 (1947). 

“ Ex parte Alabama Textile Corp., 242 Ala. 609, 7 So. 2d 303 (1942) ; Huiet 
v. Schwob Mfg. Co., 27 S.E. 2d 743 (Ga. 1943); Davis v. Employment Security 
Commission, C.C.H., U.I. Serv., Iowa, par. 8078 (1944); Courney v. Appeal 
Board, C.C.H., U.I. Serv., Mich., par. 1975.31 (1945). 

® The Ohio law, for instance, disqualifies any individual who has “quit work 
to marry or because of marital, parental, filial, or other domestic obligations.” 
OHIO GEN. CODE, § 1345-6-d(7). See Farloo v. Champion Spark Plug Co., 145 
Ohio St. 263, 61 N.E. 2d 313 (1945); Moore v. B.U.C., 73 Ohio App. 362, 56 
N.E. 2d 520 (1943). 

“ Fannon v. Federal Cartridge Corp., 219 Minn. 306, 18 N.W. 2d 249, 252 
(1945). 




































206 OHIO STATE LAW JOURNAL [Vol. 10 





health, termination of employment for this reason may cor- 
rectly be said to be involuntary and for ‘good cause attri- 
butable to the employer,’ even though the employer be free 
from all negligence or wrongdoing in connection therewith. 


CONCLUSION 


The discharge for misconduct and voluntary quit provisions are, 
after all, simply common sense limitations upon the risks which the 
unemployment insurance account is designed to cover. In this re- 
spect they are just like the other eligibility and disqualification 
provisions referred to in the introduction. In general, they are 
similar to the conditions of an ordinary insurance policy. As nearly 
as possible they should be given effect according to the express 
terms of the particular statute, and care should be exercised to 
apply only the condition or conditions pertinent to the established 
facts of the particular case. 

There is a tendency in some of the cases to read into the State 
acts a general requirement that the unemployment, to be com- 
pensable, must be entirely involuntary® or in some way the fault 
of the employer.** This, it is submitted, is a highly questionable 
procedure, particularly where it ignores the express language of the 
applicable conditions. Where there is room for judgment in the 
interpretation of the legislative terms, or in the application of those 
terms to the particular facts, it would be much more appropriate 
to consider the general welfare aspects of the unemployment insur- 
ance program and to bear in mind the liberal construction which is 
normally accorded legislation of this nature. 





“See Harrison, Statutory Purpose and Involuntary Unemployment, 55 
YALE L. J. 117 (1945). 

“ See Simrell, Employer Fault vs. General Welfare as the Basis of Unem- 
ployment Compensation, 55 YALE L. J. 181 (1945). 

















Claims Administration in the Ohio Bureau 
of Unemployment Compensation* 


VAUGHN C. BALL} AND WILLIAM J. LEE{ 


The administration of the Ohio Unemployment Compensation 
Law affects hundred of thousands of workers and their employers 
each year. Within this huge field the practice of lawyers is gen- 
erally confined (apart from counselling) to representation at the 
level of appeals to the courts, and in some instances representation 
at the level of appeals to the Unemployment Compensation Board 
of Review and its referees. As background, however, lawyers, in- 
dustrial relations counsel, personnel directors, labor union repre- 
sentatives and other interested persons have need of familiarity 
with the administrative process at the earlier stages in which 
future court cases are already being shaped, sometimes definitively. 
For this purpose the present report is included in this symposium. 
So far as is known, it is the first of its kind in this field—having the 
limitations but also, we hope, the advantages of its unique position. 

The Ohio Unemployment Compensation Act, embracing Sec- 
tions 1345-1 to 1345-35 and 1346 to 1346-5 of the Ohio General 
Code, and the Regulations of the Bureau of Unemployment Com- 
pensation (BUC), constitute the legal framework of the adminis- 
trative process required by the unemployment compensation pro- 
gram. An acquaintance with them is essential to the understanding 
and use of the remainder of this report, but they cover nearly a 
hundred printed pages, and cannot be reproduced here. The follow- 
ing paragraphs attempt a rudimentary sketch of the major concepts 
involved. Others will be explained elsewhere in the course of the 





* This report is taken from Part I of a case study of the administrative 
procedures for review of benefit claims under the Ohio Unemployment Com- 
pensation Law. This study is being conducted by the College of Law of The 
Ohio State University at the request of the Administrator of The Ohio Bureau 
of Unemployment Compensation. The study is still in progress. It remains to 
cover the work of the Board of Review and to complete the evaluation phase 
of the undertaking. It is contemplated that the report on those parts of the 
study will be presented in a subsequent issue of the Journal. Messrs. William J. 
Lee and Alan Schwarzwalder, both of the Ohio Bar, have acted as researchers 
on the project to date, and Professors Robert E. Mathews and Frank R. Strong 
of the College of Law are serving as consultants. Work on the project is being 
greatly facilitated by the cooperation of the Administrator, and the Staffs of the 
Bureau and of the Unemployment Compensation Board of Review, but responsi- 
bility for the accuracy of this report should in no sense rest on them. 

+ Assistant Professor of Law, College of Law, The Ohio State University. 

t~ Member of the Ohio Bar; LL.B., 1948, The Ohio State University. 
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report, which focuses upon the physical structure, procedures and 
functioning of the administrative agencies which implement the 
concepts. 

The administration of any unemployment compensation pro- 
gram may be divided into two interdependent areas. One is the 
“fiscal area,” primarily concerned with the employer’s liability for 
contributions and the procedure for determining those liabilities. 
The other is the “claims area,” in which the individual employee’s 
rights to compensation are in issue. The word “claim” used herein 
means employee’s claim and “claim area” means employee’s claim 
area. With this area this description is primarily concerned; but 
some understanding of the fiscal area is essential for analysis of the 
claims area, and to that extent the fiscal area aspect has been 
included. 

The Act provides for weekly benefit payments for workers, 
previously engaged in covered work and not otherwise ineligible, 
who are totally or partially unemployed. In general, work for an 
employer having three or more employees is covered, except agri- 
cultural, domestic, educational, railroad and governmental employ- 
ment. Benefits are paid from a fund contributed by employers 
subject to the Act. To be eligible for benefits a worker must be 
involuntarily unemployed, able to work and available for work in 
any job for which he is reasonably fitted, have applied for work at 
his local Employment Security Center, and have earned a total of 
not less than $160.00 by working in twenty weeks of his base 
period. The base period is the first four of the last five completed 
calendar quarters immediately prior to the filing of a valid claim. 
When a claim for benefits is made, the BUC must rule on its validity. 
If found payable, the claim goes into effect on Sunday of the first 
week for which it was filed. A two-week waiting period, for which 
no benefits are payable, must elapse before the claimant can collect 
benefits. The third week of unemployment is therefore the first 


1“An act to amend sections 1345-1, 1345-4, 1345-6, 1345-8, 1345-10 and to 
enact section 1345-33 of the General Code relative to unemployment compensa- 
tion” (Amended Senate Bill No. 142), which takes effect on August 22, 1949 
[hereafter called the “Amendment of 1949”], will make these changes in the 
foregoing: (1) “suitable work” is substituted for work “for which he is reas- 
onably fitted,” and guides for determining “suitable work” are provided; (2) 
claimant must be “able to work and available for suitable work and actively 
seeking such work either at a locality in which he has earned wages subject to 
[The Act] during his base period or at a locality where such work is normally 
performed,” but unable to obtain it; (3) claimant must have registered in 
person for work at an employment office or other place designated by the ad- 
ministrator, in each week for which he claims waiting period or benefits (this 
rule is subject to relaxation by regulation of The Administrator) ; (4) claimant 
must have earned not less than $240.00 by working in fourteen calendar weeks 
within his base period. 
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week for which benefits can be drawn.* When the claim is found 
valid, claimant’s “benefit year” is established ; it begins with Sunday 
of the first week for which the claim is found valid and continues 
for 52 consecutive calendar weeks.” 

The weekly benefit amount is fixed by a schedule in the Act. 
It is based on claimants’ highest total quarterly earnings in the 
base period, and ranges from $5.00 for highest quarterly earnings 
of $40.00, to $21.00 for highest quarterly earnings of $581.00 and 
over.’ As distinguished from weekly amount, total benefits are 
based on number of weeks worked in the base period. An eligible 
worker who has worked in 20 calendar weeks in his base period 
has potential maximum benefits, for either total or partial unem- 
ployment, of 18 times his weekly benefit amount. If he worked in 
more than 20 but not more than 24 calendar weeks in the base 
period, the potential maximum is 19 times the weekly amount; if 
more than 24 weeks, the potential maximum is 22 times the weekly 
benefit amount. Thus, the maximum compensation payable during 
a single benefit year for total unemployment ranges, in the absence 
of disqualification, from $90.00 to $462.00.* 





* The Amendment of 1949 will reduce the waiting period to one week, for 
either total or partial unemployment. The second week of unemployment will 
therefore be the first week for which benefits can be drawn. 

** “An act to amend sections 1345-1, 1345-2, 1345-4, 1345-6, 1345-10, 1345-13, 
1345-18, 1346 and 1346-4, and to enact section 1345-3a, and to repeal 1345-14 of 
the General Code relative to unemployment compensation” (Amended Substi- 
tute Senate Bill No. 227) (hereafter called the “Second Amendment of 1949’’), 
which takes effect on October 13, 1949, makes the benefit year run for 52 weeks 
beginning with Sunday of that week with respect to which the claimant first 
files a valid “application for determination of benefit rights.” Benefit rights are 
defined as the weekly benefit amount and the maximum benefit amount that may 
become payable to an individual within his benefit year as determined by the 
administrator. Such application is valid if applicant is at the time of filing 
unemployed, and has worked in covered employment in fourteen weeks and 
earned wages of not less than $240, in his base period. Segregation of the bene- 
fit rights issue (from the claim for benefits proper) allows the establishment of 
the benefit year and of benefit rights to stand (e.g., for purposes of an addi- 
tional claim), despite appeals or other proceedings which suspend or otherwise 
affect determination of the claim itself. 

* The Amendment of 1949 will (1) change this schedule so that the weekly 
benefit amount will range from $10.00 for highest quarterly earnings of $80.00 
to $25.00 for highest quarterly earnings of $581.00 and over, (2) add to the 
weekly benefit amount under the new schedule, $2.50 for each of claimant’s 
dependent children not exceeding two. If husband and wife receive benefits 
for the same week, only one may receive this allowance. The allowance does 
not count in determining the potential maximum benefits described later. 

*The Amendment of 1949 will change the total benefits provisions to read: 
“The total benefits payable to which an individual shall be entitled in any 
benefit year, whether for partial or total unemployment, or partial and total 
unemployment, shall not exceed twenty-six times his weekly benefit amount 

. . in no case shall the total amount of benefits payable be more than two- 
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Special circumstances may modify this pattern to deny, reduce 
or defer benefits. The following are examples. No worker can 
serve a waiting period or collect benefits during a period of unem- 
ployment respecting which he has: become unemployed by reason 
of a labor dispute (other than a lockout) at his workplace; refused 
a proper job offer or a job referral ;° knowingly committed certain 
frauds to obtain benefits illegally; failed to report as required; or 
been discharged for admitted or proved dishonesty in connection 
with his work. There are a number of other such situations.® If he 
quits work without just cause in connection with his work he may 
not draw benefits until he has been re-employed in covered work 
and earned at least four times his weekly benefit amount.’ Benefits 
are not payable for weeks in which a worker receives pay in lieu 
of notice, receives payments for temporary partial disability under 
Workmen’s Compensation or similar laws, or receives or seeks 
unemployment benefits under federal law or that of another state. 
A worker is partially unemployed if, due to involuntary loss of 
work, his total earnings are less than his weekly benefit amount. 
In this event, his weekly earnings above two doilars are deducted 
from the amount payable to him for total unemployment.* When 
a worker receives federal old-age benefits they are deducted from 
the weekly benefit amount payable for the same week. Justified 





thirds the total wages paid to such individual during his base period.” This 
eliminates the basing of potential maximum benefits on the sliding scale of 
weeks worked in the base period, and fixes them at 26 times the weekly benefit 
amount or two-thirds the total wages paid during the base period, whichever 
is lower. Thus the maximum compensation payable during a single benefit 
year ranges, in the absence of disqualification, from $160.00 to $650.00. The 
dependent child allowance, if any, is an additional allowance. 

*Under the Amendment of 1949 the refusal must be without just cause, 
and the referral must be to suitable work. 

*One important situation which will be added by the Amendment of 1949 
is the following: Every claimant must attach to his claim his written affidavit 
stating whether he advocates or does not advocate, and whether he is or is 
not a member of a party which advocates, the overthrow of our government 
by force; otherwise the claim is invalid. If an individual advocates, or is a 
member of a party which advocates, the overthrow of our government by 
force, he is ineligible to serve a waiting period or be paid benefits. The Second 
Amendment of 1949 makes the affidavit provision apply only to the application 
for benefit rights, the same affidavit being used in the determination of benefit 
rights and benefits. 

™The Amendment of 1949 will substitute for the foregoing a provision that 
a worker shall be disqualified for waiting periods or benefits for the week in 
which he voluntarily quits his work without just cause and the next four 
weeks, and his maximum benefits for any benefit year shall be reduced by 
three times his weekly benefit amount. 

* For ease in computation and recording, the Amendment of 1949 provides 
that the part of the weekly earnings exceeding two dollars shall be increased 
to the next highest dollar before deduction from the weekly benefit amount. 
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discharge is an example of combined reduction and deferment. If a 
worker is discharged for just cause in connection with his work, 
his two-week waiting period is increased by three additional weeks 
during which no benefits are payable, and his maximum benefits 
are reduced by six times his weekly benefit amount.° 

Benefits drawn in excess of entitlement through unintentional 
error must be repaid. Acting with “intent to defraud” in order to 
secure benefits not payable is a misdemeanor. The Act contains 
provisions dealing with the special problems of such classes of 
workers as veterans, seamen, and seasonal or casual workers.'? 

The Act creates for its implementation a council of seven mem- 
bers having advisory powers, the unemployment compensation 
Board of Review of three members and a staff of referees, and the 
Bureau of Unemployment Compensation (BUC) headed by an Ad- 
ministrator. The BUC is organized under the Administrator into 
three main divisions. They are the Employment Service, Local 
Office Operations, and Unemployment Compensation divisions. Un- 
employment Compensation (UU) has four departments: Machine 
Processing, Benefits, Contributions and Compliance. In the claims 
area concern is primarily with the Benefits Department, which pro- 
cesses claims from all Ohio. However, the Local Office Operations 
Division, which includes all of the ninety-odd local offices must also 
be included, since the claim process initiates there. There is no 
attempt to analyze in this report every possible ramification of 
claims processing; that is scarcely possible. The description is of 
what happens to a claim in the ordinary course of BUC business, 
with such inclusion of variation as is practicable. 


LOCAL OFFICE OPERATIONS 
A worker becomes unemployed and the claim processing starts. 
Sometimes the employer gives the worker a separation report, form 
BUC-406" or similar report, at the time of unemployment and the 





*The Amendment of 1949 will substitute for the foregoing a provision 
that a worker shall be disqualified for waiting periods or benefits for the week 
in which he has been discharged with just cauSe mi couiiicctiun Witt his work 
and the next four weeks, and his maximum benefits for any benefit year shall 
be reduced by three times his weekly benefit amount. 

” The Amendment of 1949 will introduce changes in these provisions. 

“The expense involved makes impossible inclusion of facsimiles of the 
forms referred to in the text. Titles and summaries of the data contained on 
important forms after execution will be given. Form BUC—406, “Separation 
Report for Total Employment,” carries: employer’s name, address and BUC 
number; worker’s name and Social Security Account (SS) number; month, 
day and year of last day worked; earnings in calendar week in which separa- 
tion occurred; reason for separation (lack of work, illness—expected to return 
to employment; illness—not expected to return to emplyment, other); total 
earnings since last hired (if less than $54.00) ; certificate of truth and correct- 
ness with certifier’s name, title and date. 
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worker brings this into the local office and asks to file a claim. He 
goes first to the claims clerk. If the worker (henceforth called the 
claimant) has not waited one calendar week of total or partial 
unemployment after separation, the claims clerk has him fill in the 
first line of the claims form, BUC-401” stating an intention to file a 
claim. This is called filing a potential claim. The claims form is 
then filed for three weeks and if claimant does not appear within 
that time for the purpose of filing a claim, the claims form is de- 
stroyed and a new one must be filled in if the claimant wishes to 
file a claim.* If, however, the waiting time" for filing has elapsed, 
the claimant may file a claim. No initial determination as to allowal 
or disallowal is made at this time. A claimant is always allowed to 
have the claims form filled in even though the claims clerk may 
know that the claim will not be allowed when it reaches the Initial 
Determination unit (ID) in the Central office in Columbus. At- 
tached to the claims form is form BUC-425."° This form is sent 
out to the employer. It gives notice that his former employee is out 
of work and requests that the local office be notified in the event that 
the employer has work available for the claimant. In some in- 
stances, this notice results in re-employment. The notice also re- 
quests that the separation report be filed with the BUC if this has 
not already been done. If the claimant states that he was separated 


* BUC-401, “New Claim for Benefits,” carries: statement of intent to 
file claim, and date; claimant’s full name, address, SS number and date of 
claim; date benefit year begins; local office and number; claimant’s birth date, 
color and sex; kind of work; dates of last employment; amount of earnings 
if partial week claimed, and verification or reason for no verification (in Re- 
marks); last employer and his address; cause of unemployment (laid off— 
lack of work, involuntary reduction of working hours, labor dispute, other) ; 
claimant’s certificate of registration for work and claim for benefits, of ability 
and availability for work, of non-earnings (except as in partial-week state- 
ment), of non-refusal of work referrals or work offers, of non-application for 
or receipt of benefits under Servicemen’s Readjustment Act, workmen’s com- 
pensation law, retirement benefits under any federal law, or remuneration in 
lieu of notice, all except as otherwise noted on form; name and titles of wit- 
ness to form; remarks; including other names and SS numbers; name of other 
state if work done other than in Ohio; reports furnished; previous claims by 
claimant and their histories, and results of check for irregularities. Reverse 
carries statement of claimant and local office finding. 

The Second Amendment of 1949 introduces, as already stated, the “appli- 
cation for determination of benefit rights” to be filed by every claimant. Both 
the application and the claim itself are required for entitlement to payment of 
benefits. This and other provisions of the Amendments will entail some changes 
in the procedure here being described, and in subsequent procedures. 

“This waiting time should not be confused with the waiting weeks during 
which no benefits are payable. 

% BUC—425, “Notice of Reported Unemployment,” carries: claimant’s name 
and SS number; date of claim, notice that claim indicates addressee as last 
employer; request for filing separation notice; request to contact local office if 
reemployment is available. 
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for a reason other than lack of work or involuntary reduction of 
working hours, he is referred by the claims clerk to a local claims 
examiner (not the same examiner who makes the initial deter- 
mination in ID). He is also referred if there is a question as to his 
ability and availability for work. This examiner obtains the state- 
ment of the claimant, which is filled in on the back of the claims 
form. This statement will relate either to the question of ability 
and availability for work or to the reason for separation. If there 
is a question as to the reason for separation, the employer’s com- 
ment may be obtained by looking at the separation report or calling 
the employer on the phone. After this is done a local office finding is 
made by the local claims examiner and a recommendation included. 

By means of this initial “new” claim, the benefit year is estab- 
lished. Once the benefit year is established, the claimant reports 
weekly to claim the prior week. This is a “continued claim.” If the 
claimant finds work during the benefit year, and therefore stops 
reporting weekly to make his continued claim, his benefit allowance 
stops, but if he becomes unemployed again during the benefit year, 
he may make an “additional claim.” A claim is a continued claim 
if the continuity of claiming weekly is not broken. If it is broken 
and the claimant later files during the benefit year, this is an 
additional claim. 

Issues as to additional claims are similar to the issues which 
arise in new claims, and relate primarily to ability and availability 
for work and to the reason for separation. The additional claims 
claimant is referred to a local claims examiner only upon the advice 
of the supervisor, whereas a referral to a local claims examiner 
concerning a new claim or a continued claim is almost wholly within 
the discretion of the claims clerk; the supervisor comes into the 
picture only if an unexpected question arises. After the additional 
claim is made, a claim by the same claimant on the following week 
is of course a continued claim. 

Form BUC-410-477"* is used when an issue arises with respect 
to a continued or additional claim. For example, the employment 
service in the local office may send the claimant referral report, 
BUC-408,"" to the claims clerk, stating in the remarks that the 





“ BUC-410-477. Form 477, “Claimanit’s statement,” carrics: reporting 
day, service serial number; SS number; claimant’s name and address; status 
of claim (original, additional, continued); list of attachments (BUC-—429, 
separation report, medical statement, other); claimant’s statement of filing 
original claim and weeks claimed; claimant’s attestation of truth and correct- 
ness. Form 410 (on reverse of 477), “Local Claims Examiner’s Report to Cen- 
tral Office,” carries: examiner’s report; initial determination examiner’s nota- 
tion of stop payment order issued, claim allowed, disqualification imposed or 
removed, claimant ineligible, benefits suspended, benefit amount changed, other 
data. 


* BUC-408, “Claimant Referral Report,” carries: claimant’s name, occu- 
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claimant has refused a job referral. (The claimant is required to 
report every week to the employment service, which may refer the 
claimant to a job.) When the claimant comes in to make his con- 
tinued claim, the claims clerk, being aware of the refusal of the job 
referral by means of the claimant referral report filed with the 
claimant’s record, sends the claimant to the local claims examiner 
and the examiner fills in form BUC-410-477 giving the pertinent 
information with respect to the refusal. The claimant’s statement 
will then be taken on the 477 and the local claims examiner’s 
recommendation is given on the 410. 

It is to be noted that the local examiner’s duty is to find the facts 
and make a recommendation. No decision of allowal or disallowal 
is made by the local examiner. These decisions as to new, continued, 
and additional claims are made by the claims examiners in ID on the 
basis of the information given by the local examiner on the back of 
the 401 in the case of a new claim and on the 410-477 in the case of 
continued or additional claims. 

In order to stop a continued claim until the claims examiner in 
ID has made his determination as to whether the continued claim 
should actually continue, temporary stop orders, form BUC-429,"* 
are filed in the local office on the local office record, form BUC-402,'° 
and are also sent with the 410-477 to the ID unit when an issue 
arises. 

After the initial decision has been made by the ID unit, the local 
office is notified of the decision. A permanent stop order is made in 
the case of a continued or additional claim; a disallowance is made 
in the case of a new claim. The local office then gives the stop order 
or disallowance notice to the claimant when he reports, or mails the 
notice to the claimant. 

Discussion so far has been focused upon the local claims exam- 
iner and the various issues that are presented to him. If the new, 
continued, or additional claims do not have an issue involved they 
by-pass the local clams examiner. The new claims are sent on to 





pational titles and codes and SS number; type of claim; office name and code; 
service serial number; data on available job; eligibility question, if any; result 
of referral consideration; remarks and date; interviewer’s name. 

® BUC-429, “STOP, Continued Claims,” carries: claimant’s name and SS 
number; local oflice number and location; reason for stop and effective date; 
issue date and name and title of authorizer and issuer. 

” BUC-402, “Continued Claims Record,” carries: claimant’s name, pri- 
mary occupational title and code, reporting day, SS number, address, birthday, 
sex and color; local office and number; date of claim; date of initial determina- 
tion; date benefit year begins; waiting weeks; weeks allowed and weekly benefit 
amount; maximum benefit amount; acknewledgment of receipt of initial deter- 
mination of claim; claimant’s certification as in BUC-—401; date of reporting 
and week number; earnings reported; code; annotations; claimant’s signature, 
witness’ initials; amount of warrant; payment authorization date. 
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the Central office with a transmittal slip. The claims clerk records 
all claims on the local office record. If a new claim is allowed, a 
pay authorization card, form BUC-403A,” is sent to the local office 
from the Central office with the balance of potential benefits. Each 
time the claimant makes a continued claim, the claims clerk fills out 
the pay authorization card and if the claimant brings in the address 
card, form BUC-404X,”* which he has received with his check, this 
card is sent in with the pay authorization card to the Central Office. 
If the card is not brought in by the claimant, a new one has to be 
made out by the clerk who mails in the pay authorization card. 
When the claimant has finished filing his claim, he takes away with 
him an identification record card, form BUC-450,?* which he must 
bring along with his Social Security card each week he reports. 
This card must be filled in with the reporting date. A notation is 
also made in the local office record. This gives evidence that the 
claimant has reported and made his claim. 


WAGE RECORD OPERATIONS 


In the Central office, the Receiving unit receives the incoming 
claims and routes them to the Wage Record Files unit, after placing 
them in Social Security number sequence and in batches of 50. In 
the Wage Record Files unit, which is a part of the Benefits Depart- 
ment, the wage records of all covered employees are kept. These 
records are sent in on form BUC-475X** by the employer each quar- 
ter and are processed through the IBM Department. The result of 
this processing is the wage record card, form BUC-475.** These 





* BUC—-403A, “UC Payment authorization card,” carries: SS number and 
claimant’s last name; local office; balance before payment; weekly benefit 
amount; benefit year ending; week number last paid, week number and year; 
weekly benefit amount; earnings and deductions other than earnings; payment 
amount and total payment amount; certification dates; claim taker and audi- 
tor; claimant’s color and sex; balance after payment; employer serial and 
plant number; warrant number, local office; claimant’s name; week number; 
adjusted payment amount; week number last paid; warrant date. 

** BUC-404X, “Address Card” carries: claimant’s name, address; SS num- 
ber, local office; instructions to present card when filing claim. 

= BUC—-450, “Identification Card,” carries: check whether BUC or SRA 
(Servicemen’s Readjustment Act); reporting day and hour; SS number; 
claimant’s name, address, primary occupational title and code, and signature; 
dates reported and Employment Service renewal dates. 

* BUC-475X, “Quarterly Wage Report,” carries: employer’s name, ad- 
dress and UC number; date quarter ended; plant number; total number of 
wage reports (not including contribution reports); employees’ SS numbers 
and names; taxable wages under Ohio UC Act; calendar weeks worked; date 
hired if in this quarter; total number of items listed for this quarter; taxable 
wage totals by page and for entire report. 

* BUC+475, “Wage Record and Summary Card,” when used as wage record 
card, carries data taken from BUC-475X for worker for base period, in IBM 
punch form. 
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cards are filed mechanically in the Wage Record Files in Social 
Security numerical sequence. They are given the utmost secrecy 
and no one except proper BUC personnel is allowed to obtain them 
from the files. IBM equipment is used to keep wage records for the 
base period only. One card per quarter is kept for each employee; 
an employee’s complete wage record for the entire base period may 
be found under his SS number. 

After the claims reach the Wage Record Files unit, they are 
assigned to pulling clerks and a record kept of pulling clerk assign- 
ments by means of the claim activity record, form BEN-93.”° The 
pulling clerk takes the claim and checks the Social Security number 
on the claim with the one on the wage record card. If the Social 
Security number does not match the name an alphabetical file is 
checked to find the correct number. The “out” card, form BUC-458,”° 
is then filled out for the files if this has not been done before. It is a 
claims history card and gives the date of prior claims as well as the 
present one, and a statement as to whether the prior claim has been 
allowed or disallowed. If there has been a previous claim, the pull- 
ing clerk will note this on the claims form. If fraud is detected by 
the claims puller, or if the employer has requested a refund, flash 
cards are placed on the claim. These flashers will indicate to the 
ID examiners that something is wrong. The pulling clerk also has 
the task of taking the wage record cards from the files and attach- 
ing them to the claim form. 

From the claims pulling clerks, the claims go to the claims 
checker, who determines whether claimant’s statement as to his 
working periods corresponds with those on the wage record, 
whether the employer’s identification number is on the wage rec- 
ord; and whether the name given on the 401 (the claim) corres- 
ponds with the name on the wage record card. If any discrepancy 
is found by the claims checker, the claim is termed irregular. All 
claims that are irregular as to these facts are given to the look-up 
clerks. They check the 475X (wage record statement) file if wage 
statements of the claimant do not correspond with the 475 (wage 
record card) or check the employer identification number file if 
necessary. After the look-up clerks have finished processing the 
irregular claims, they go to the Initial Determination unit. If the 
claims do not have to be sent to the look-up clerks, they are, of 
course, sent directly to ID. 





* BEN-83, “Claim Activity Record” carries: batch numbers and claims 
received; precessing data (to whom assigned, whether found regular or ir- 
regular by checker, by whom pulled, by whom checked). 

* BUC-485, “Out Card,” carries: claimant’s name and SS number; local 
office; dates of claims; date benefit year established; by whom entered; remarks 
(whether prior claim disallowed). 
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INITIAL DETERMINATION OPERATIONS 
New Claims 


Upon receipt of the new claims from the Wage Record Section, 
a screener in the Initial Determination unit of the Benefits Depart- 
ment processes the claims and classifies them into regular and ir- 
regular claims. Since each section has its own definition of regular 
and irregular claims, it is necessary to define regular and irregular 
claims as they are known in the unit. Here, an irregular claim is a 
claim in which an issue is involved. A regular claim is a claim in 
which no issue is involved. The screener is aided in his classification 
by looking on the back of the claim to see if an issue is presented. He 
also checks the claimant’s birthday, as this may suggest the issue of 
a minor attending school.*7 Anything which may involve an issue 
requiring determination by an irregular claims examiner is 
screened into the irregular claims category. Veteran’s claims under 
the Ohio law, Seaman’s claims, Coal Miner’s claims, Federal Mari- 
time claims, Combined Wage Credit claims, claims filed by a preg- 
nant woman, claims involving prior claims upon which a deter- 
mination is not final, claims wherein there has been a fraud decision 
on a prior claim, claims involving refusal of work and claims in 
which the benefit year of a prior claim has not expired, are all 
routed by the screener to an examiner specializing in these claims. 

The rest of the claims sorted into the irregular batch by the 
screener are taken to a supervisor, who distributes them to four 
irregular claims examiners. The irregular claims examiner ordi- 
narily begins, without regard to the issue for which the screener 
classified the claim as irregular, by checking the number of weeks 
work in the base period and the amount of wages. If the claim 
must be disallowed for insufficient weeks or wages, this saves the 
examiner time and avoids a decision on the issue. If there are 
sufficient weeks and wages, the claim proceeds to initial deter- 
mination. The irregular claims examiner, in making his decision, 
uses a “decision sheet” containing form statements of those deter- 
minations which occur so frequently as to permit routinization.** 





* The Act provides that a claimant may not serve a waiting period or be 
paid benefits for unemployment respecting which the administrator finds that 
claimant has left his most recent work for the purpose of attending an estab- 
lished educational institution, or is a student regularly attending such institu- 
tion during the school term or customary vacation pcriods within the school 
term. 

* The decision sheet contains 28 forms of disallowal decision and 10 forms 
of allowal decision, some with several variations, and is too long and complex 
for effective summarization. Sample forms of determination are the following. 
“D-18. Earnings Exceed Weekly Benefit Amount. Claimant’s earnings in the 
week beginning [date] with respect to which the claim was filed exceed the 


” 


weekly potential benefit amount of $....... “A-4. Involuntary Separation. 
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The sheet is divided into disallowal and allowal decisions, identified 
by a code letter and number (D-1, D-2, etc., for disallowal, and A-1, 
A-2, etc. for allowal). In exceptional cases he drafts a suitable new 
statement of determination. He uses also a three-year calendar,”® 
and a schedule for determining weekly benefit amount and maxi- 
mum benefits.*® Both of these might be utilized by the examiner in 
making, for example, determination D-18, where weekly earnings 
exceed the weekly benefit amount in a case of partial unemployment. 
The weekly amount is taken from the schedule, and time elements 
from the calendar. Occasionally, the examiner finds that a deter- 
mination requires more information. These claims are separated so 
that further research may be made relative to them. 

The claims thus processed by the irregular claims examiner are 
sorted into three general classifications. They are: (1) the irregu- 
lar claims which require further research, (2) the irregular claims 
disallowed hecause of issues involved, and (3) the irregular allowed 
claims plus the irregular claims disallowed because of insufficient 
weeks and not because of an issue. Claims in category (2), those 
which are disallowed because of an issue involved, are then ready to 
go to the completions unit, but claims in category (3) must first 
pass through the IBM unit, to which also go, direct from the 
screener, all regular claims. 

In IBM a master control card, form BUC—401A,"' is made by an 
IBM key punch operator. After key punch has made the master 
card, the claim is returned to ID, but the wage record with the 
master card goes to machine processing where claimant’s notice, 
form BUC—465W,*? is made up by means of the master card and 
Claim is allowed on the basis claimant was involuntarily separated due to ill- 
ness and is now able to work.” 

» BUC—455, “Three Year Calendar.” 

* “Tnitial Determination Schedule,” (no form number). Columns 1-5 give, 
for various wage rates paid in the highest quarter of the base period, the 
following: weekly benefit amount, potential maximum benefits with 20 weeks 
of employment, 21-24 weeks, and over 24 weeks. Columns 6-8 give the reduced 
potential! maximum benefits where there has been discharge for just cause. 

* BUC-401A, “UC Master Control Card,” carries: claimant’s name, SS 
number, birthdate, color and sex; eligibility code; claim date; weeks waiting 
period; benefit year beginning and ending dates; weeks worked and high 
quarter earnings; weeks allowed, weekly benefit amount and maximum benefit 
amount; employer number; all in IBM punch form. 

® BUC-465W, “Claimant’s Notice,” carries: determination date; mailing 
date; statement that claim has been allowed or disallowed (for insufficient 
weeks, for insufficient wages); claimant’s name and SS number; claim filing 
date; benefit year beginning date; local office; waiting weeks, weeks allowed, 
weekly amount and maximum benefit amount; claimant’s initials; employer’s 
name and employer number; wage code; employer and cause of separation 
code; wages and weeks worked; date hired; base period computation; base 
period totals in quarters, wages and weeks. On reverse, information concern- 
ing computation and appeal rights. 
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the employee’s wage record. The wage record, master card and 
the claimant’s notice are mechanically arranged in number sequence 
in the machine processing unit. These items are then returned to 
the ID unit where the claim is attached by assembling girls. 

From the IBM unit both regular claims and category (3) of 
irregular claims are sent to the regular claims examiner. The regu- 
lar claims examiner checks the regular claims for insufficient weeks 
and wages, and if the claims should be disallowed because of such 
insufficiency, this decision is indicated in the appropriate block of 
the claimant’s notice, which has previously been attached to the 
claim by the assembly girls. If the regular examiner decides that 
the claim has sufficient weeks and wages he marks the claim allowed 
in the proper block. The regular examiner, if the claim is allowed, 
then fills in, on the claimant’s notice, the Wait Weeks, Weeks 
Allowed, Weekly Amount, and Maximum Benefit Amount blanks. 
He indicates with the proper code symbol* the last employer within 
the base period. This information by symbol is later placed on the 
employer’s notice, form BUC-—465E.** The cause of separation is 
also placed on the claimant’s notice for statistical purposes and for 
the purpose of later filling in employer’s notice. The processed irreg- 
ular claims undergo the same treatment by the regular examiner as 
the regular claims, except for the decision as to insufficient weeks 
or wages, which the irregular examiner has already made. If the 
irregular claims were disallowed by the irregular examiner for 
insufficient weeks or wages, this is marked on the claimant’s notice 
(465W) by the regular claims examiner; if the irregular claims 
have been allowed by the irregular claims examiner because there 
were sufficient weeks and wages and the decision on the issue was 
in favor of the claimant, the same information that was placed on 
the claimant’s notice for regular allowed claims is also filled in on 
the claimant’s notice for the irregular allowed claims by the regu- 
lar claims examiner. 





*® This code consists of a letter and number, as follows: A—last covered 
Ohio employer; B—an employer in base period, other than last employer; C— 
last employer and also a base period employer; 1—lack of work; 2—discharge 
with just cause in connection with work; 3—discharge without just cause in 
connection with work; 4—voluntary quit with just cause in connection with 
work. 

“ BUC-465E, “Employer’s Notice of Allowed Claim for Benefits,” carries: 
statement that claim found valid; claimant’s name and SS number; office 
where claim was filed and filing date; employer and plant number; date benefit 
year begins; date of initial determination; weeks allowed, weekly benefit 
amount and maximum benefits; waiting weeks; weeks worked in base period; 
high quarter earnings in base period; employer and cause of separation code 
and explanation; employer’s name and address. On reverse, information on 
appeal rights, instructions and request to notify local office if reemployment 
availabie for claimant. 
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From the regular examiner, the claims go to comptometer oper- 
ators who compute the amount of potential maximum charge, if 
any, for each employer and note this figure under “base period 
computation” on the claimant’s notice. “Charge” is the term used 
to denote benefits charged against an employer’s account for the 
purpose of experience rating determination.*® The claims with the 
accompanying records (wage record, master card, and claimant’s 
notice) are now ready to go to the completion unit. 

In the completion unit, statistics are taken on all of the claims 
as they come from the ID examiners unit. From the statistician, 
the claims may be routed alternative ways. If the claims and 
assorted papers do not require typing done on them (the claims in 
this category are claims which have been disallowed because of 
insufficient weeks or wages), they are routed to a clerk who 
detaches the claimant’s notice (465W). This is mailed to the local 
office. The remainder of the papers attached to the 401 (claim) 
and the claim itself are sent to the filing unit, where the wage rec- 
ords are detached, stamped “disallowed” and refiled in the Wage 
Record Section. If the claims must have typing done (allowed 
claims and disallowed claims which were disallowed because of an 
issue), they are routed to a typist. The disallowed claims have a 
notice, form BUC-—466.2,** typed up for each disallowal. If there is 
an allowal but a penalty because the claimant was discharged with 
just cause, the notice, form BUC-—466.3,** is used and the “disquali- 
fication” square filled in. For other allowals, the “explanation” 
square is filled in by the typist on 466.3 and the reason given in the 
place for remarks. 

From the typist, the allowed and disallowed claims take separate 
routes. The disallowed claims go to the clerk where the notice of 
disallowal is separated and sent to the local office and the remainder 
of the papers (401, 475, etc.) are assembled ready to be sent to the 
filing unit. The allowed claims go to a checker who checks to see 





* This problem is in the “fiscal area.” Under the Act, a system of experi- 
ence rating is provided for setting the yearly contribution or tax rate of covered 
employers. The employer begins by contributing a standard rate of 2.7 per cent 
of taxable payroll, and after being subject to the Act for 42 consecutive months 
may become eligible for a modified rate based indirect!y and in part on the 
benefits paid to workers employed by him during their base periods. For this 
purpose benefits paid are “charged” to the employer account of the last em- 
ployer up to a statutory maximum, then to the employer account of the next 
most recent employer, and so on. 

* BUC—466.2, “Notice of Disallowal, Disqualification and/or Explanation,” 
carries: notation of disallowal, disqualification and explanation (no record of 
employment in base period, employment not covered, present benefit year ter- 
mination date, uncmployment caused by labor dispute, or other) ; information. 

* BUC—466.3 is the same as 466.2, carrying in this case the disqualification 
notation. 
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if the weekly benefits amount and potential benefit amount are 
mathematically correct. Then the master card is sent to IBM for 
second punching, along with the claimant’s notice (465W). At this 
time, chargeback cards for each employer are also made. From 
IBM the master card goes to machine processing where a pay 
authorization card is made, along with an address card. An em- 
ployer’s notice card (465E) is also made up and sorted according 
to the employer’s account number. These cards and employer’s 
notices are sent back to the completion unit and there the pay 
authorization card (403A), the address card, and the claimant’s 
notice (465W) are mailed to the local office. The employer’s notice 
(465E) is addressed by typists and mailed to the employer. The 
remaining forms accompanying the claims are filed in manila fold- 
ers having the Social Security number on them, and then stored 
away. 


Continued Claims and Additional Claims 


Consideration thus far has been with respect to original (new) 
claims in the ID unit. The procedure relating to continued claims, 
as earlier defined, is somewhat simplified in contrast with the new 
claims procedures. The issues are sent in from the local office on 
the 410-477. A sorting clerk has the new claim record pulled, 
along with attached papers, and an “out card” put in its place in 
the file. The 410-477 along with the new claim form, wage record 
cards, and all items which the file contains are given to the contin- 
ued claims examiners. An understanding of the handling, at this 
point, of continued claims requires familiarity with several terms. 
A “suspension of benefits” is a removal of benefit rights for an 
indefinite period of time as in the case of refusal of employment or 
a voluntary quit without just cause after the worker becomes 
re-employed during his benefit year. With respect to the latter 
example, the claiman’s rights would be suspended until he earns 
four times his weekly benefit amount. A “denial of benefits” is a 
removal of benefit rights for a definite period of time. Illustrative 
is the case in which the claimant failed to report and claim a num- 
ber of weeks and is therefore denied those weeks. Another impor- 
tant item is “interested involved employer.” An interested employer 
is the claimant’s most recent employer or an employer in the base 
period. An interested involved employer is best illustrated by 
example. If the claimant is referred to an interested employer and 
refuses a job opportunity offered by that employer, the employer 
thereby becomes involved in the issue arising. 

Now it becomes possible to categorize the continued claims cases. 
They are as follows: 


A. Cases in which there is no issue. 
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B. Cases in which there is no suspension or denial of 
benefits. 
C. Cases in which there is a suspension or denial of 
benefits. 
D. Cases in which there is a removal of a suspension. 
The continued claims examiners determine the issues involved 
using a decision sheet with appropriate rulings.** 

In classes A, B, C, and D, the claimant is always notified of the 
decision. Notice form BUC-468A* is used to effect notification of 
the claimant in case classifications A and B; while in classifications 
C and D, the notice form is BUC-—427-1.* In either case, notice is 
sent to the local office for transmission to claimant; it is not mailed 
directly to the claimant by the continued claims unit. If there is an 
interested employer involved, notice form 427-1 is also used to 
notify the employer. A copy of 427-1 is sent to the employer if 
he is interested and involved. A copy of the decision is also sent to 
the tabulating unit in IBM and the information recorded on a Bene- 
fit Ledger Card, form BUC—409." 


ADJUSTMENT OPERATIONS—RECONSIDERATION 


When the notice of determination reaches the local office, it is 
filed at the claims clerk counter and delivered to claimant when he 
reports. If the decision is adverse to the claimant, he is asked by 
the claims clerk whether he wishes to protest the claim. The claims 
clerk tells claimant that he may be referred to a (local) claims 
examiner if he wishes. If claimant does not desire to look into the 
matter at that time, the claims clerk notifies him of the protest 
and appeal time limitation of ten days. If claimant wishes to pur- 
sue the matter, he is referred to a local claims examiner and the 
examiner states the law and the reason for the decision, and then, 





* Following are sample decisions from the continued claims decision sheet: 
“40. Claimant was not available for work during the week(s) ending (date). 
Benefit rights for such week(s) are hereby denied.” This is a case in Class C 
described in the text. “100. Claimant has re-established availability for work. 
The suspension of benefit rights is hereby removed. Benefit rights shall be re- 
established as of (date). This is a case in Class D described in the text. 

® BUC—468-A, “Report or Special Instructions on Claims,” carries: claim- 
ant’s name and SS number; date claim filed; local office; addressee of notice 
and date; authority to remove Stop Order, date of Stop Order; determination 
on which authority is based. 

“ BUC—427-1, “Notice of Decision on Claim,” carries: claimant’s name, 
address and SS number; local office and numbers; date of claim; dates benefit 
year began, determination issued, determination mailed; finding of issue and 
facts; authority to remove Stop Order and date of Stop Order. On reverse, 
information on reconsideration or appeal rights. 

“ BUC-409, “Benefit Ledger Card,” carries: claimant’s name, color, sex, 
birth year; local office; whether veteran; industry code; benefit year ending; 
weekly benefit amount; maximum benefit amount; week number; warrant 
number and date; number and amount of payments; unpaid balance. 
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depending on the development of the facts, offers to fill in a Request 
for Reconsideration, form BUC-—418,*? or an Appeal form UCO- 
901.** Usually, if the examiner develops new facts in the case, an 
offer to fill in BUC—418 is made so that the administrator will have 
an opportunity to reconsider the case on the new facts. If no new 
facts are developed, the indication is that the decision should be 
appealed. An employer may also protest or appeal! a decision. This 
may be done by writing to the local office or to the Centra! Office 
in Columbus. Ordinarily, an employer protest or appeal is not 
made on the BUC—418 or UCO-901. A letter written by the em- 
player is the normal method used by an employer in posting a pro- 
test or an appeal. The claimant is notified of the employer protest 
or appeal and his statement relating to the issue raised by the 
protest is taken at the local office on the BUC—410—477 (previously 
discussed) and sent in to the Central Office. The employer’s state- 
ments are usually obtained by telephone and included on BUC- 
410-477. 

Protests made by claimants and employers are routed to the 
Adjustment unit in the Benefits Department in the Central Office. 
At this point, it should be noted that here are two issues which 
must be appealed to the Board of Review, and may not be protested, 
if a review is desired. They are the existence of a labor dispute and 
fraud. As a matter of policy, no request for reconsideration is 
taken since, in these two instances, the request for reconsideration 
would normally result merely in affirmation of the initial deter- 
mination. 

In the Adjustment unit, the clerical examiner divides the pro- 
tests into prior allowed and prior disallowed claim protests. (If the 
prior claim was allowed the protest is called a “prior allowed claim 
protest.”) These protests are given to a statistician who codes the 
type of protest involved in all prior allowed claim protests. All of 
the protests are then given to a clerk who prepares “out cards” for 
each claim represented by the protest. The prior disallowed claim 
protests are then given back to the statistician. The Social Security 
numbers on the protests are used by the statistician to pull the 








consider determination of claim; whether claim original or continued; claim- 
ant’s name and SS number; local office (and number) where and date when 
claim filed; whether determination delivered or mailed and date; reasons for 
request for reconsideration; date and signature and address of requesting 
party; instructions to file claim in local office where original claim filed. On 
reverse: statement, signature of statement taken and date; examiner’s find- 
ing of fact; date BUC—429 issued and examiner’s signature; local office and 
number; date (for local office use); date, determination, and examiner (for 
Central Office Use). 

“ UCO-901 is described in the later section on appeals to the Board of 
Review. 
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claims from the files and the “out cards” replace the claims in the 
file. The statistician then codes all the prior disallowed claim pro- 
tests as to type of protest. Manila folders are prepared for the 
claim, protest and associated records (separation report, notice of 
disallowal, etc.), and the wage records are pulled by the statistician. 
After the records are assembled by the statistician and clerk, they 
are given to the clerical examiner who examines all the prior dis- 
allowed claims for insufficient weeks. This is done because of the 
possibility of error by the ID examiners in their determination 
where wage records may have been incomplete or inaccurate. The 
clerical examiner also checks for late protests. Unless timely (filed 
within 10 days), the request for reconsideration is denied. 

After the clerical examiner checks the prior disallowed claims 
for insufficient weeks and wages, the claims are sorted into two 
groups, those which the clerical examiner has now allowed, and 
those which are still disallowed. If the claim is now allowed (the 
clerical examiner having found sufficient weeks or wages), the 
claim goes through a process similar to the one which the new 
allowed claims go through after the first determination in ID. 
Those which are still disallowed due to insufficient weeks or wages 
are distributed to adjustment examiners. These examiners consider 
the entire record that has come to them in order to make their 
determination. If they feel they need more information, they send 
form BUC-—451* to the local office requesting further information. 
The decision is not confined to the issue as set forth by the protest; 
it is a full redetermination. 

Form BUC-—427.2*"° is used by Adjustment as a notice to the 
claimant of a disallowal of a claim that had previously been dis- 
allowed. Form 427.2 is also used by Adjustment to notify the claim- 
ant of a claim that is allowed or disallowed but had previously been 
allowed. The form is sent directly to the claimant and a copy mailed 
to the local office. To prevent large overpayment of claims, all 
claims which have béen allowed by Adjustment are held up for the 
ten-day appeal period. This means that notice of allowal removing 
the stop order is not sent to the local office. 

However, in the case of a claim previously disallowed and now 
allowed, the same process is gone through in Adjustment as is gone 
through after a claim is allowed in the first instance in ID. This 
means that a claimant’s notice (465W) is made along with the 





“ BUC-451, “Request to Local Office for Further Information,” carries: 
addressee (local office manager); local office and number; date; claimant’s 
name, address and SS number; date of claim; request for information; instruc- 
tion for reply. 

* BUC-427.2, “Notice of Decision on Claim,” carries: claimant’s name, 
address and SS number; local office; dates when claim made, benefit year 
begun, determination issued, determination mailed; statement of finding. 
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employer’s notice and a pay authorization card, etc. The claimant’s 
notice is then sent to the local office, where it is given directly or 
mailed to the claimant. The only difference between a claim being 
initially allowed in ID and a previously disallowed claim being 
allowed in Adjustment is the holding of the claim after an Adjust- 
ment decision for ten days to prevent overpayment. 

The employer is never notified of disallowal of a claim in Adjust- 
ment that has previously been disallowed in ID. If a claim pre- 
viously disallowed in ID is later allowed in Adjustment, the em- 
ployer is notified on the employer’s notice (465W). If a claim pre- 
viously allowed in ID is subsequently allowed in Adjustment, the 
employer is notified by means of form 427.2. If a claim previously 
allowed in ID is subsequently disallowed in Adjustment, the last 
employer is notified by means of form 427.2 and all other employers 
in the base period, but not last employers, are notified by means of 
form BUC-478M.** If the benefit year is changed in the Adjustment 
unit, but the claim remains valid, the 478M is used to notify all 
employers in the base period but not the last employer. 

After the decision is made, statistics are taken on the decisions 
by the statistician and recorded on the statistical records. The code 
which the statistician placed on the protests when the protests 
arrived expedites the statistical process, and makes possible a rec- 
ord of the backlog of protests within the adjustment unit. 


FRAUD EXAMINERS 


Three classifications of fraud relating to benefits are recognized 
in the Act, and are here given in ascending order of flagrancy, with 
their penalties. (1) Cases in which the Administrator finds that a 
claimant has been credited with a waiting period or paid benefits to 
which he was not entitled, for reasons other than fraudulent mis- 
representations, are called “not entitled to benefits” (or N.E.T.B.) 
cases. The Administrator may within three years order the waiting 
period cancelled and require repayment or withhold the amount 
from other benefits due claimant.*’ (2) More serious are the cases 
of actual fraudulent misrepresentation. In addition to any other 
penalties, the Administrator must cancel the claim, order restitu- 
tion or withholding, and order that benefits be denied for a period 
prescribed by him. (3) Cases of criminal fraud (as defined in the 








“ BUC-478M, “Employer Notice of Decision Upon Reconsideration,” car- 
ries: employee’s name and SS number; lccal office; date benefit year begins; 
date of decision on reconsideration; statement that claim has been disallowed, 
or that determination has been modified and how modified (benefit rate changed, 
etc.). On reverse: information as to appeal rights. 

“A proviso in the Act says that restitution in this type of case shall not 
be required when claimant is “not at fault” in the matter of overpayment. 
No standardized procedure for distinguishing any such cases was observed. 
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Act), which are the most serious group, are misdemeanors, and 
entail prosecution in addition to the penalties just described. 

Fraud issues are handled by examiners who specialize in this 
area, handling no other issues. There are two types of fraud exam- 
iners. One decides the “not entitled to benefits” type of issue, 
described in (1) above. The second examiner decides the flagrant 
fraud issues, described in (2) and (3) above. The screening proc- 
ess by which these classes of issue, now reduced to two, arrive at 
the proper fraud examiner’s desk is not formally defined. The 
issues may arrive at either examiner’s desk, and the examiners 
themselves sort out the issues they are to decide, each passing over 
those which belong in the other’s group. In writing up their deci- 
sions, the fraud examiners use appropriate decision sheets, one for 
each of the two classes of issue, and one relating primarily to the 
removal of Stop Orders in instances where the issue is decided in 
favor of claimant.** 

For obtaining data on the earnings of claimants during the com- 
pensable period in question, the fraud unit sends form BEN-24*° 
to the Compliance Department, and a department payroll auditor 
is sent out to obtain the desired information. A temporary flasher, 





** Following are sample decisions from the fraud examiners’ decision sheets. 
“C-1. Investigation disclosed that the above claimant is not subject to penalty 
under Section 1345-25(a) of the Ohio Act on Claim filed (date)”; “C.2. The 
stop order on claim dated ...... , indicating ‘under investigation’ is hereby 
released” (decision in favor of claimant). “B.1. The Administrator finds 
that on your claim for unemployment compensation filed in the local office of 
the Bureau at (location) on (date) you were overpaid $...... *. “B11. This 
overpayment may be deducted from any benefits which may be or become pay- 
able to you on this claim, but unless so offset shall be repaid in cash.” 
(N.E.T.B. case.) Fraud decisions against claimant consist of a finding, a 
statement of particulars of the fraud written in each case by the examiner, 
and an order. Sample finding: “A.3. Investigation of your claim for unem- 
ployment compensation filed in the local office of the Ohio Bureau of Unem- 
ployment Compensation at (location) on (date) discloses that you failed to 
properly report when Certifying for benefits in order that you might obtain 
benefits to which you were not entitled.” Sample order: “PURSUANT TO 
SECTION 1345-25(a) of the Ohio Unemployment Compensation Act it is 
hereby ordered that benefits be denied you from (date) and for a period of 
one year from the date of this order or until such time as you have made full 
restitution, whichever is the earlier date.” 

” BEN-24. “To: (name), Chief, Compliance Department. From: (name) 
Supervisor, Benefits General,” carries: date; claimant’s name, address, SS 
number; date of claim and weekly benefit amount; employer’s name, address 
and UCO number; local office; record of earnings (week endings, actual earn- 
ings, vacation, bonus, retroactive); central office computation of benefits pay- 
able (earnings reported, checks issued, benefits to which entitled); whether 
claimant accepted all available work, with explanation and dates; dates hired 
and separated and reason for separation (lack of work, other and explanation) ; 
employer’s certification of wage and employment date; employer’s signature and 
date, witnessed by Payroll Auditor. On reverse: Payroll Auditor’s remarks. 
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form BEN-19,* is placed in the Wage Record Files to show that 
a fraud investigation (other than N.E.T.B.) is pending. This 
enables the ID special claims examiner to refrain from making a 
decision as to the validity of a subsequent claim until the fraud 
issue, which may affect such validity, is determined. If the fraud 
issue (other than N.E.T.B.) is decided against claimant, a per- 
manent red flasher, form BEN-50," is placed in the Wage Record 
files. This notifies the ID special claims examiner that a claimant 
has had a fraud decision against him, and if he files a subsequent 
claim may have no rights or only limited rights, with respect 
thereto. 

After a decision is rendered by the fraud examiners, copies of 
the decision are sent direct to the claimant. If the decision is a 
N.E.T.B. decision it goes by first class mail; otherwise, it goes by 
registered mail. One copy of the decision is sent to the local office, 
one copy remains with the claim for the file, and one copy is sent 
to Machine Processing for the purpose of carrying out any offset 
auditing that may result from the decision. If a fraud case other 
than N.E.T.B. is under investigation when another claim comes in 
from the same claimant but relating to a later benefit year, a copy 
of the decision is sent to the special claims examiner, since the deci- 
sion may affect the validity of the second claim. 


SPECIAL CLAIMS EXAMINER 


The following is a list of the special original claims that are 
routed to the Special Claims Examiner: 


. Labor dispute claims. 

. Seaman’s Claims. 

. Federal Maritime Claims. 

. Combined Wage Credit Claims. 

Coal Miner’s Claims. 

. Veteran’s Claims under Ohio Compensation Law. 
. Claims filed by a pregnant woman. 


Claims involving prior claims upon which the de- 
termination is not final. 


. Claims involving refusal of work referral. 

. Claims involving refusal of work. 

. Claims wherein there has been a fraud decision on 
a prior claim. 

Claims in which the benefit year of a prior claim 
has not expired. 


ONAN POD 


— 
me OS Oo 


—_ 
to 





” BEN-19, “Temporary Flasher,” (blue) carries: claimant’s name and SS 
number; statement that claim dated (date) is under investigation; instruc- 
tions; date. 

™ BEN-50 (no title) carries: date of claim, claimant’s name and SS num- 
ber; date flasher placed; whether alleged fraud, N.E.T.B. or other; instructions. 
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13. Claims wherein the claimant has received benefits 
to which he was not entitled on a prior claim. 


14. Ohio claims wherein claimant has filed a prior 
SRA (Serviceman Readjustment Act) claim. 


All of these are original claims. The only continued claims 
handled by the Special Claims examiner are those relating to labor 
disputes, Federal Maritime Claims, and Seaman’s Claims. 


The processing of labor dispute claims is unusual, in that an 
opinion by the Bureau’s legal department may be required. The 
local office usually batches all work stoppage claims and sends them 
to the Central Office with a special transmittal sheet. This batch 
of claims does not go from the Wage Records Section to the orig- 
inal claims screener, but is given directly to the Special Claims 
Examiner. If for any reason this batching is not done in the local 
office, the original claims screener must screen for these special 
claims. In this alternative, the local office sends a report of the 
work stoppage to the Central Office and a Work Stoppage Inter- 
office Communication (IOC) is relayed on to the original claims 
screener and to the Special Claims examiner. The screener in the 
ID unit then screens out all claims which are or may be related to 
the work stoppage. After these special labor dispute claims reach 
the Special Claims examiner, he determines whether the claimant’s 
separation was due to the work stoppage. If not, a decision may be 
made on the claim without an opinion from the legal department. 
If, however, the claimant actually was separated due to the work 
stoppage, an opinion from the legal department is requested by an 
IOC from the Special Claims Examiner. This, of course, would not 
be necessary fr every claim relating to the same work stoppage, for 
once an opinion is given as to the nature of the work stoppage, the 
same opinion would apply to all the claims relating to the same work 
stoppage. The legal department decides whether the work stoppage 
is a labor dispute, and if so whether it is a lockout, and the opinion 
of the legal department is then used by the Special Claims examiner 
in determining whether the claimant is or is not entitled to benefits. 


The Special Claims examiner reconsiders claims involving work 
stoppages, seaman’s claims, Federal Maritime claims, and combined 
wage credit claims. This is unusual because the same individual 
who makes the initial determination (the Special Claims Examiner) 
also reconsiders that determination. Issues as to whether or not 
a labor dispute or a lockout exists are not reconsidered but are the 
subject of appeal. If that issue is the subject of a reconsideration 
protest, it goes to the Board of Review, where a referee will make 
the decision. The only other instance in which an ID issue is not 
reconsidered by a different examiner is, as already indicated, in 
the fraud area. 
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VACATING CLAIMS DECISIONS 


Sometimes, before action of the Administrator becomes final, 
a mistake is discovered in a decision. Or, facts may come to an 
examiner which, although on file with the Bureau, had not actually 
reached his desk when he made his decision. In such cases, it 
is desirable to correct the situation. To do this, decisions are 
vacated in initial determination or adjustment. Claims may be va- 
cated if an examiner or machine has made an error; or vacation of a 
determination may be necessary when a conditional fact changes, 
thereby changing the legal result. This is best illustrated by example. 
A man files a claim and states that he is able to work. Before the de- 
cision is made in ID, he reports to the local office that he is not able to 
work, having become disabled. This fact, however, is not on the 
examiner’s desk, even though it is technically before the Admin- 
istrator, and so the examiner allows the claim. The initial deter- 
mination may then be vacated by the supervisor of ID and adjust- 
ment (one man supervises ID and Adjustment operations) but 
only in the event that the period for filing an appeal or protest has 
not run. An example of a vacation of a determination due to a 
change in a fact other than a conditional fact may also be given. A 
man files a claim stating that he was laid off because of lack of 
work. Before a decision is reached by the examiner in ID, the 
employer sends in a letter that the man quit. The ID examiner 
allows the claim, for this information is not on the examiner’s desk 
although it is theoretically before the Administrator. The deter- 
mination may then be vacated, providing the appeal or protest 
period has not run. A vacation is not a reversal of the initial or 
adjustment determination. After the vacation an investigation may 
be made, and upon the evidence resulting from the investigation, a 
determination will be reached by the same person who vacated the 
initial or adjustment determination, namely the ID and adjustment 
supervisor. This determination may or may not be the same as the 
determination prior to vacation. The determination made after 
vacation may be appealed or protested within the period allowed 
for appeal or protest. 


APPEAL TO BOARD OF REVIEW 


With the steps described in preceding sections, the adminis- 
trative process within the BUC is complete. If no party takes 
further action for ten days after the mailing or delivery of the 
determination or decision of the Administrator (either initially 
or upon reconsideration), it becomes final.*'* However, the claimant, 
his most recent employer, and any employer in claimant’s base 
period are interested parties having a right of appeal from the 
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decision to the Board of Review. Such a party may file his notice 
on form UCO-901,*? or by means of any written notice signed by 
himself. The notice may be filed with either the Administrator 
(including local offices) or with the Board, and if filed within ten 
days after the Administrator’s determination or decision has been 
delivered to appellant or mailed to his last known address, it en- 
titles him to a hearing and review of the case by the Board. 





58 The Second Amendment of 1949 provides for issuance of a corrected 
determination where, no apeal having been filed, a typographical or clerical 
error in the determination is discovered within the benefit year. 

"= UCO-901, “Notice of Appeal from Decision of Administrator,” carries: 
apeals docket number, claimant’s name, address and SS number; statement 
that appeal is taken; date of Administrator’s decision or determination; reasons 
for appeal; name of employer at time of separation, place of employment at 
time of separation and mailing address of employer (if claimant is appealing) ; 
signature of appellant; box for local office entry of filing date and place; 
whether appeal from ID or continued claims, date of mailing or delivery of 
claimant’s copy, and attestation by Claims Examiner; box for Board data. 
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Suitable Work Under Unemployment 


Compensation Statutes 


The Unemployment Compensation Statutes were designed to 
provide security for workers during periods of involuntary unem- 
ployment. Involuntary is here used in the sense of industry’s fail- 
ure to provide jobs. This is evidenced by the presence in all the 
statutes of the requirement that an employee in order to be eligible 
for benefits be able to work and be available for work. 

The question of availability, which is determined from a claim- 
ant’s application, is essentially one of degree; that is, has the appli- 
cant restricted himself to such an extent as to render him unavail- 
able? An individual must, of course, be able and willing to accept 
some type of work, but what is the minimum in this regard? A 
maxim often reiterated in this respect is to the effect that a claim- 
ant must be attached to the labor market. “A labor market for an 
individual exists when there is a market for the type of services 
which he offers in the geographical area in which he offers them.’ 
Market, as here used, “. . . means only that the type of services 
which an individual is offering is generally performed in the geo- 
graphical area in which he is offering them.”* Thus, the criterion 
of availability should be not whether an individual has a reasonable 
opportunity of obtaining work in his restricted field, but whether 
the services which he is willing to render are generally performed 
in his area. 

Assuming an applicant satisfies the availability requirement, he 
becomes eligible to receive benefits until he has refused an offer of 
suitable work. The offer, it should be noted, “. . . must be a bona 
fide attempt to secure the individual’s services and not merely for 
the purpose of bringing about a disqualification.’””* 

Like all other legislative pronouncements couched in general 
terms, the “suitability” provision has acquired meaning only 
through judicial and administrative interpretation. And as is to 
be expected in such cases, a marked lack of uniformity has resulted 
in the decisions as to what work is suitable. 

In order to receive approval of the Federal Social Security 
Board, a state statute must incorporate the labor standards provi- 
sion which enjoins disqualification of any otherwise eligible indi- 
vidual for refusal to accept work under any of three specified 


‘Freeman, Able to Work and Available for Work, 55 YALE L. J. 123, 124 
(1945). 

? Ibid. 

* Menard, Refusal of Suitable Work, 55 YALE L. J. 134, 1386 (1945). 
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conditions.‘ Since such approval is a condition precedent to a state’s 
participation in the federal fund, all the statutes comply in this 
respect. The decisions also agree that in all instances an applicant 
must be ready and willing to accept some type of work and that in 
no case is he under a compulsion to accept any job that might be 
offered. Between these two extremes, however, lies a broad field of 
discretion in which courts and boards operate with what at times 
appears to be a total disregard of the social aims at which the act 
was directed. 

Whether or not an employee has good cause for refusing any 
work would seem logically to depend on whether the work is suit- 
able as to him. The determination of the latter question, in turn, 
necessarily involves the consideration of the applicant’s personal 
circumstances. But, too often, it seems, these are entirely ignored. 

Especially is this attitude apparent in the cases of married 
women with children who, because of family obligations, refuse 
work on the night shifts. A South Carolina court denied benefits 
when a woman refused to continue working on the third shift, such 
refusal being due to the fact that a relative who had previously 
cared for her two children during these hours was no longer avail- 
able.’ Many courts and boards deny benefits in similar situations.° 
According to the more liberal view, night work for such persons is 
deemed unsuitable.’ 

Considering the prevalence of married women in industry, it 
would seem that the result reached in the latter line of decisions is 
the more desirable from a social standpoint. If women with family 
obligations must continue in industry, they should not be compelled 
to do so at the expense of sacrificing the family home. The national 
interest as well as solicitude for the individual dictates such a 
policy.* If the motives of these women be so laudable, as most courts 
readily admit, should not their refusals be construed as being for 
good cause? . 

‘49 Srat. 640 (1935), 26 USC §1603(a) (5) (1948) “... (A) If the 
offered position is vacant due to strike . . .; (B) if the wages, hours, or other 
conditions of the work offered are substantially less favorable to the individual 
than those prevailing for similar work in the locality; (C) if as a condition 
of being employed the individual would be required to join a company union 
or to resign from or refrain from joining any bona fide labor organization.” 

5 Mills v. S.C. Unemployment Compensation Commission, 204 S.C. 37, 28 
S.E. 2d 535 (1944). 

*Dinovellis v. Danaher, 12 Conn. Supp. 122 (1943); Ford Motor Co. v. 
Appeal Board (Jn re Koski), 316 Mich. 468, 25 N.W. 2d 586 (1947); Ohio 
Ref. Dec., 665-Ref-44, C.C.H., U.I. Serv., 71950.25 (1944). 

712802 Calif. R, Ben. Ser., Vol. 11, No. 10 (1948); New York App. Bd. 
Case No. 11,471—44, C.C.H., U.I. Serv., 78842.06 (1945). 

* Altman and Lewis, Limited Availability for Shift Employment: A Cri- 
terion of Eligibility for Unemployment Compensation, 28 MINN. L. REv. 387, 
22 N.C. L. Rev. 189 (1944). 
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Another reason for rejecting proffered employment is a lack 
of transportation. The Ohio statute in this regard provides that a 
refusal of work will not disqualify an applicant if “. .. the work is 
at an unreasonable distance from his residence. . . .”* “The Board 
of Review has consistently held that 114 hours is not an unreason- 
able time to travel to work. Beyond that it is assumed in the ordi- 
nary case to be unreasonable... .”?° Nor is the work suitable if 
the cost of transportation to and from the place of employment 
is unreasonable. Recently, a claimant’s refusal was held justified 
where she could not use public transportation to return home from 
the factory at 1:45 A. M.™ 

However, if an applicant resides outside of an industrial area, 
he must supply his own transportation to an area where jobs are 
available and the time needed for travel becomes immaterial.’ The 
Supreme Court of Ohio had occasion to discuss such a situation in 
two recent cases.'* In both instances, the claimants were residing 
some distance from Toledo where they had established their employ- 
ment credits. In the Leonard case, claimant stated she had trans- 
portation to Toledo only between 8:30 A.M and 5:00 P.M. No 
referral had been given. In the Kontner case, claimant refused 
referrals to jobs in Toledo for the reason that she lacked adequate 
transportation. The court allowing benefits in the former case and 
denying them in the latter said, “If a person resides in a nonindus- 
trial area and has no means of transportation to an industrial area, 
he cannot be said to be in the labor market... .”"** Thus, a lack of 
transportation does not render work unsuitable if the claimant 
resides in a locality where there exists no reasonable opportunity 
for work. 

Union membership under the Ohio law’ and that of most other 
states does not justify a refusal of nonunion work even though 
acceptance would subject the member to suspension or expulsion 
from the union.’® The syllabus of the Chambers case declares that 


af 


* OHIO GEN. CoDE § 1345-6(e) (3) (1946). 

” Ohio Ref. Dec., 1829-Ref-45, C.C.H., U.I. Serv., $1950.51 (1945). 

" Ohio Bd. or Rev. Dec., 27-BR-49, C.C.H., U.I. Serv., 78222.05 (1949). 

* Copeland v. E.S.C., 197 Okla. 429, 172 P. 2d 420 (1946). 

* Leonard v. Board, 148 Ohio St. 419, 75 N.E. 2d 567 (1947); Kontner v. 
Board, 148 Ohio St. 614, 76 N.E. 2d 611 (1947). 

™ Kontner v. Board, supra note 13 at 620, 76 N.E. 2d at 615. 

* OHIO GEN. CODE §1345-6(e) (1). A refusal to accept work shall not dis- 
qualify if “As a condition of being so employed, he would be required to join 
a company union, or to resign from or refrain from joining any bona fide 
labor organization, or would be denied the right to retain membership in and 
observe the lawful rules of any such organization.” 

** Chambers v. Owens-Ames-Kimball Co., 146 Ohio St. 559, 67 N.E. 2d 439 
(1946) ; Bigger v. Unemp. Comp. Com., 43 Del. 274, 53 A. 2d 761 (1947); Bar- 
clay White Co. v. Bd. of Rev., 356 Pa. 43, 50 A. 2d 336 (1947). 
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the words in the statute, “as a condition of being so employed,” 
refer to a condition in the offer of employment, as where the em- 
ployer refuses to hire unless the individual resign from the union, 
and not to a result flowing from the imposition of some union rule. 
Organized labor naturally has a stake in this line of decisions but 
its recourse would seem to lie with the legislatures. Such efforts 
have been successful in at least two states'? where the words, 
“acceptance of such employment,” are substituted for “as a condi- 
tion of being so employed.” 

The converse of the above situation also holds true in Ohio. A 
refusal to accept work for the reason that such acceptance would 
require claimant to join a labor union other than a company union 
is grounds for disqualification.'* 

In many cases, an employee’s health or physical condition com- 
pels his refusal of certain types of work. Although most courts 
and agencies consider the work unsuitable if it entails any danger 
to the employee’s health,’® the Ohio courts, until recently, had been 
requiring the claimant to be available for the work he had been do- 
ing regardless of his physical condition. With the decision in Hinkle 
v. Lennox Furnace Co.,?° which held that a refusal of one’s former 
work does not necessarily render the employee unavailable, Ohio 
finally capitulated to what would seem the more logical view. 

Perhaps the least litigated question in this field is that concern- 
ing the eligibility of a claimant who rejects a referral for religious 
reasons. The problem arase in Ohio when an applicant refused a 
job which would require him to work on Saturdays, his Sabbath.** 
The court, holding that such refusal rendered the claimant unavail- 
able, rejected the contention that such construction of the law was 
a violation of the constitutional right to religious freedom or the 
right to equal protection of the laws. The determination of this 
problem would seem a proper subject for the legislature, and at least 
one state has so considered it. An Illinois statute provides that “An 
individual shall be considered to be unavailable for work . . . on days 
which are holidays in his religion or faith. . . .”* 

The labor standards provision safeguards prevailing wage rates 
by enjoining disqualification for refusal to accept employment if 





7 Mass. ANN. LAWS, c, 151A §25 (c) (3) (1942); N.Y. LaBor Law, §593 
(2) (a) (1946). 

* Ohio Bd. of Rev. Dec., 429-BR-48, C.C.H., U.I. Serv., 1965.24 (1948). 

*Fannon v. Federal Cartridge Corp., 219 Minn. 306, 18 N.W. 2d 249 
(1945); New York App. Bd. Case No. 11,501-44, C.C.H., U.I. Serv., § 35,556 
(1945). 

* Hinkle v. Lennox Furnace Co., 150 Ohio St. 471, 83 N.E. 2d 521 (1948), 
10 Onto ST. L. J. 113 (1949). 

™Kut v. Albers Super Markets, Inc., 146 Ohio St. 522, 66 N.E. 2d 643 
(1946) ; appeal dismissed, 329 U.S. 669 (1946). 
ILL. REv. STAT., Ch. 48, §222(c) (1945). 
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the wages are below those prevailing for similar work in the 
locality.** However, there still exists the question as to whether a 
claimant is justified in refusing employment the remuneration of 
which is below that received in his prior employment. If the claim- 
ant’s unemployment has not been unduly extended and prospects 
of obtaining work at his prior salary are reasonable, he does not 
disqualify himself by refusing work at a substantially lower rate 
of pay.** 

Where an employee has been temporarily laid off and has good 
prospects of returning to his regular job in a short time, other 
employment of a permanent nature becomes unsuitable.”® A reason- 
able policy in such situations would seem to be that expressed by 
the Vermont Unemployment Compensation Commission: “If the 
claimant has been temporarily laid off for a verified period of not 
more than four weeks, he should be exposed to job openings, but 
no offer of permanent employment will be considered as a referral 
within the meaning of this policy.”*° 

Unlike the statutes in most states, that in Ohio has no “suit- 
ability” provision. The analagous section of the Ohio code renders 
an applicant ineligible if he “. . . has refused to accept an offer of 
work for which he is reasonably fitted. .. .”*7 The Ohio Supreme 
Court has said that the phrase, “reasonably fitted,” refers to train- 
ing and experience and not to whether the work is suitable as to 
the individual.** Although the personal circumstances of the claim- 
ant are not entirely ignored by the Ohio Bureau of Unemployment 
Compensation in determining whether a refusal of work is justified, 
it would seem that such a course would not violate the provision as 
so narrowly interpreted. 

Such a construction of the law demonstrates the desirability 
of the statutory enactment of a “suitability” provision as is con- 
tained in a bill’? now pending in the Ohio Legislature. This bill 
disqualifies any individual who has refused an offer of “suitable 


J 





* See supra note 4. 

* Mich. App. Bd. Dec., Dkt. B4—2927-1627, C.C.H., U.I. Serv., 71965.912 
(1945) ($1.45 to $1.20); Ohio Ref. Dec., 730-Ref-41, C.C.H., U.I. Serv., 
71965.35 (1941) ($32.00 a week to $19.50 a week). 

* Berthiaume v. Christgau, 218 Minn. 65, 15 N.W. 2d 115 (1944); Ohio 
Bd. of Rev. Dec., 514-BR-46, C.C.H., U.I. Serv., 1950.23 (1946). 

* C.C.H., U.I. Serv., Treatise 71950 (1947). 

* OHIO GEN. CODE §1345-6(d) (2) (1946). 

=“. . the Ohio statute requires the bureau to consider and determine 
whether the applicant is so qualified by training and experience for the work 
offered and refused as to preclude unemployment benefits, rather than his 
suitability or appropriateness for the work or the suitability of the work for 
him as measured by his appraisal of it.” Chambers v. Owens-Ames-Kimball 
Co., 146 Ohio St. 559, 563, 67 N.E. 2d 439, 442 (1946). 

* Amended S.B. 142 (1949). 

















1949] COMMENTS 237 


work’’*® and directs the Administrator, in determining whether 
any work is suitable, to “. . . consider the degree of risk to the 
claimant’s health, safety, and morals, his physical fitness for the 
work, his prior training and experience, his prior earnings, the 
length of his unemployment, the distance of the available work 
from his residence and his prospects for obtaining local work.’’** 

What is suitable work for an individual must, of course, depend 
on the particular facts, but, too often, it appears, a narrow legalistic 
attitude destructive of the broad aims of the social security program 
is adopted in applying the law to these facts. A fair interpretation 
of the suitability provision, it would seem, should embrace the fol- 
lowing principles: 1. Involuntary unemployment is to be given a 
broad meaning. “The pressure of necessity, of legal duty, or family 
obligations, or other overpowering circumstances and his capitula- 
tion to them transform what is ostensibly voluntary unemployment 
into involuntary unemployment.”’** 2. Its interpretation is not to be 
influenced by the effect it may have on an employer’s merit rating. 
As was said in a Connecticut case, “That the purpose of the act is 
remedial in character is clear. It is therefore to be construed lib- 
erally as regards beneficiaries, in order to accomplish its purpose.’’** 


—William R. Machuga 





* Amended S.B. 142 § 1845-6(d) (2) (1949). 

* Amended S.B. 142 § 1345-6(f) (1949). 

* Bliley Electric Co. v. Unemployment Compensation Bd. of Review, 158 
Pa. Super. 548, 557, 45 A. 2d 898, 903 (1945). 

* Waterbury Savings Bank v. Danaher, 128 Conn. 78, 82, 20 A. 2d 455, 458 
(1940). 











Labor Dispute Disqualification Under the Ohio 
Unemployment Compensation Act 


Soon after the enactment of the Federal Social Security Act in 
1935, all the states* and the three territories enacted legislation 
which provided for the payment of benefits to the unemployed 
worker. Into each plan was written a provision excepting those 
workers unemployed due to a labor dispute. Since the enactment 
of the Ohio Unemployment Compensation Law in 1936,’ relatively 
little litigation has involved the labor dispute disqualification. 
Although the cases that have come before the courts and the admin- 
istrative bodies have been few, the total number of claimants 
affected has nevertheless been relatively high.‘ Claims involving 


‘Chapter 9 sub-chapter C of Internal Revenue Code as amended, formerly 
49 Stat. 626, C. 531, Title III (1935). 

? ALa. CODE ANN. tit. 26, § 214, subd. A (1940); ALASKA Comp. LAws ANN. 
§51-5-4(d) (1949); Ariz. CopE ANN. §56-1005d (Cum. Supp. 1947); ARK. 
Dic. STAT. 1089 (Cum. Supp. 1944); Can. GEN. Laws act 8780(d), §56a 
(1944); CoLo. Stat. ANN. c. 167A §5(d) (Cum. Supp. 1947); Conn. GEN. 
STAT. §7508(3) (1949); Del.: 2 C.C.H. UNEMPLOYMENT SERV., §4027; D.C. 
Cope §460310(f) (Cum. Supp. 1948); FLA. STar. §443.06(4) (1943); Ga. 
Cope ANN. §54-610(d) (Cum. Supp. 1947); Hawai Rev. LAws §4231(d) 
(1945) ; 1947 IDAHO LAws, c. 269, §66(j); ILL. ANN. STAT. c. 45.1384(d) (Cum. 
Supp. 1947); IND. ANN, STAT. §52-1539c (Burns Cum. Supp. 1947); Iowa 
CopE §96.5(4) (1946); KAN. GEN. STAT. ANN. §44—-706(d) (Cum. Supp. 1947) ; 
Ky. Rev. STAT. ANN. §341.360(1) (1948); La. Gen. STAT. ANN. §4434.4(d) 
(Cum. Supp. 1947); ME. Rev. STAT. c. 24, §5(d) (1944); Mp. ANN. CoDE GEN. 
Laws art. 95A, §5(d) (1939); Mass. ANN. LAws c. 151A, §25b (1942); 1943 
Mich, Laws, c. 246, §29(c); MINN. STAT. ANN. §268.09, subd. 1(6) (West 
1945); Miss. Cope ANN. §7379(d) (1943); Mo. Rev. Stat. ANN. §9431/II (a) 
(1939); Mont. REv. Copes ANN. §3033.8(d) (Supp. 1939), as amended, Laws 
1941, c. 164, §3; Nes. Rev. STAT. §480628(d) (1943); Nev. Comp. LAws ANN., 
§2825.05(d) (Supp. 1945); N.H. Rev. Laws, c. 218, §4D (1942); N.J. Strat. 
ANN. §43, 21-5(d) (Cum. Supp. 1948; N.M. Stat. ANN., §57-805(d) (1941); 
N.Y. Lasor Law §592(1); N.C. GEN. STAT. ANN., §96—-14d (1943); N.D. REv. 
CopE §52-0602(4) (1943); OHIO GEN. CODE ANN., §1345-6d (1948); OKLA. 
STAT. tit. 40, §215(d) (1941); ORE. Comp. LAws ANN., §126—705(d) (Supp. 
1947); PA. Stat. ANN./tit. 43, §802(d) (Cum. Supp. 1948); R.I. Gen. Laws 
c. 284, §7(4) (1938); S.C. CopE ANN. §7035-85(d) (1942); S.D. Cope 
§17.0830(4) (1939); TENN. CopE ANN., §6901.29E (Williams Cum. Supp. 
1948) ; Tex. REv. Civ. STAT. ANN., art. 5221b-3(d) (1947); UTAH CopDE ANN., 
§42-2a-5(d) (1943); VT. Rev. STAT., §5379 IV (1947); Va. CopE ANN., 
§1887(97) (d) (1942); WasH. Rev. Stat. ANN., §9998-215 (Supp. 1945); 
W.VA. CoDE ANN., §2366(78) (1943); Wis. STAT., §108.04(10) (1947); Wyo. 
Comp. STAT. ANN., §54—-105B II (1945). 

*116 Ohio Laws Pt. II 286 (1936). 

* Records indicate in 1948 that 6,957 claims were disallowed because claim- 
ant was found “not capable or available” and 1,039 claims disallowed due to 
labor dispute. In 1947, claims disallowed because “not capable or available” 
amounted to 8,297 and 2,002 due to labor dispute. In 1946, claims disallowed 
because “not capable or available” numbered 8,514 and 29,506 due to labor 
dispute. In 1945, claims disallowed because “not capable or available” num- 
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the labor dispute disqualification have had such significance that 
the Ohio Bureau of Unemployment Compensation has adopted a 
special procedure for processing such claims.° 

Many factors have contributed to reduce the amount of litiga- 
tion in this area. Possibly the most significant has been the pros- 
perity which has seadily increased since 1939 and particularly 
through the war production period. Significant also were the “no 
strike—no lockout” pledges adopted by labor and management on 
December 23, 1941, upon the suggestion of President Roosevelt. 
Regardless of what the future may hold, an analysis of the labor 
dispute disqualification is pertinent today because such disqualifi- 
cation has an undeniable dynamic effect on our economy. 

The origin of the labor dispute disqualification is found in the 
British National Insurance Act of 1911.° There it was stipulated 
that any insured worker who lost employment as the result of a 
stoppage of work which was due to a trade dispute was disqualified 
for benefits during the period of such stoppage. Persons finding 
themselves in such a position were thus left to finance themselves 
and to maintain their position in the dispute on their own financial 
resources. 

Curiously, the basic requirements established in the Federal 
Social Security Act,’ to which state conformity was required, did 
not contain a labor dispute disqualification clause. However, in 
various draft bills prepared by the Social Security Administration 
for the guidance of the states, there did appear such a provision. 
Many explanations have been proffered for the inclusion of this 
disqualification. The more important of these have been* (1) Un- 
bered 14,386 and 16,086 due to labor dispute. See, Chart of New Claims 
allowed or disallowed at initial determination by office, under the Ohio Un- 
employment Compensation Law for years 1948, 1947, 1946, 1945, published 
by Division of Research and Statistics, Ohio Bureau of Unemployment Com- 
pensation, Columbus, Ohio. 

* When a claim for benefits is filed, there is indicated on the face of the 
application whether or not a labor dispute is in progress at the employer’s 
premises. If, however, such fact is not indicated, there is a double check in 
that the employer, following Regulation 411.2 of Bureau of Unemployment 
Compensation, must file within 24 hours after cessation of work due to an 
alleged labor dispute a notice setting forth date when cessation of work began. 
Upon the Bureau’s request, an employer must furnish the names and Social 
Security account number of all workers ordinarily attached to the establish- 
ment. 

As the Initial Determination Section receives the applications for benefits, 
all claims marked labor dispute are separated and collected. The facts of the 
alleged dispute are submitted to a legal advisor for opinion. Based upon such 
legal opinion, the claim is either allowed or denied. 

° Unemployment Insurance Act of 1911, 1 and 2 Gro. V, c. 55. 

7 See supra note 1. 

*Fierst and Spector, Unemployment Compensation in Labor Disputes, 49 
YALE L.J. 461 (1940), Note, 49 CoLo. L. Rev. 550 (1949). 
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employment insurance is designed to insure against those risks 
which are economic in nature and non-voluntary; (2) If benefits 
were payable to employees involved in labor disputes, such conflicts 
would be prolonged with resulting loss to our economy; (3) The 
added problems of rate making and calculation of the risk and the 
resulting costs would cause a collapse of the entire scheme of social 
legislation; (4) The State should maintain a neutral position and 
not aid in financing one of the parties to the dispute. 

Ohio General Code Section 1345—6—d(1) provides “. . . no indi- 
vidual may serve a waiting period or be paid benefits for the dura- 
tion of any period of unemployment with respect to which the 
Administrator finds that such individual: 

(1) lost his employment or has left his employment by 
reason of a labor dispute (other than a lockout) at the 
factory, establishment, or other premises at which he 
was employed, as long as such labor dispute contin- 
ues;...” (emphasis supplied). 

Except for the amendment of October 1, 1941,° when the phrase 
“labor dispute” was inserted in place of the word “strike” there 
has been no change in this provision since the adoption of the 
Unemployment Compensation Act in 1936. As will be subsequently 
indicated, the substitution seems to have broadened the area of 
disqualification. 


WHAT CONSTITUTES A LABOR DISPUTE? 


Following the practice of the majority of states,'® the Ohio 
Legislature has not defined the term, labor dispute, nor is the leg- 
islative intent in any way indicated. 

Unfortunately, the issue of what constitutes a labor dispute 
under the Ohio Act has never been squarely presented to the courts. 
The Supreme Court of Ohio has implied, however, in Baker v. Pow- 
hatan Mining Company," that the definition of a labor dispute as 
contained in the National Labor Relations Act’? should be followed 
in determining whether such a dispute exists under our act." 





“119 Ohio Laws 821, 887 (1941). 

” Only Alabama defines labor dispute in its Unemployment Compensation 
Law. 26 ALA. Cong, sec. 214A incorporates the Norris-LaGuardia Act defini- 
tion of the term. 

“146 Ohio St. 600, 67 N.E. 2d 714 (1946). 

249 Stat. 449; 29 U.S.C. §§151-166 (1935). Many state courts have 
adopted the definition of labor dispute contained in the National Labor Rela- 
tions Act. See e.g., Miners in General Group v. Hix, 123 W. Va. 637, 17 S.E. 
2d 810 (1941); Sandoval v. Industrial Commission, 110 Colo. 108, 130 P. 2d 
930 (1942); Dallas Fuel Co. v. Horne, 230 Iowa 1148, 300 N.W. 303 (1941); 
Barnes v. Hall, 285 Ky. 160, 146 S.W. 2d 929 (1940); Huerta v. E. Ragens- 
burg & Sons, C.C.H., U.I. Serv., Fla., par. 8079 (1944). 

% In the Baker case at page 610, the court said, “The mere statement of the 
facts clearly shows that the situation presented in the instant case was not 
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Although the Baker case arose in 1941 before the amendment and 
therefore involved the strike disqualification, the court—probably 
aware of the 1941 amendment't—accepted the broad definition of 
a labor dispute. In subsequent decisions, both the Board of Review 
and the Administrator have yielded to the precedent established in 
the Baker case.*® 

Some basis can be found for the contention that the definition 
of a labor dispute in the National Labor Relations Act was intended 
to be adopted and applied in the Social Security Act. Chapter 9, 
sub-chapter C, section 1603(5) (A) of the Internal Revenue Code 
as amended (formerly Title IX of the Social Security Act) deals 
with the so-called “refusal of work section.” This requires: 

Compensation shall not be denied in such State to any other- 

wise eligible individual for refusing to accept new work un- 

der any of the following conditions: (A) If the position 
offered is vacant due directly to a strike, lockout or other 
dispute... 

Since Congress did not define the term “labor dispute” in this 
refusal of work section, it is quite possible that it may have intended 
the term, when used in this latter act, to have the same meaning 
which it had already explicitly placed upon it in the Norris- 
LaGuardia’ and the National Labor Relations Acts.’7 From this 
it would follow that when the Ohio Legislature adopted this re- 
quired clause in Ohio General Code Section 1345-6—3(2) the term 
“labor dispute” was intended to carry the same meaning adopted 
by Congress. Otherwise; Ohio would not be complying with the 
Social Security Act. Since the State Legislature would not have 
intended conflicting meanings to be attached to the term “labor 
dispute” in different parts of the act, it would follow that the broad 
meaning of the term was adopted in the labor dispute disqualifica- 
tion provision as well as in the refusal of work provision. 

It is significant that in a dictum the Ohio Supreme Court appears 
to have adopted the definition contained in the National Labor Rela- 
tions Act even though thirteen years earlier it had developed a 
different definition of this same term in a labor injunction case." 
In the La France’ case, which is still followed in Ohio,?° a labor 
only a ‘labor dispute’... The court’s quotation of labor dispute refers to 
the previously cited National Labor Relations Act definition of the term. 

™ See supra note 9. 

* See, e.g., Abbott v. Globe Wernicke Co., Board of Review Appeals Docket 
No. 59035 (1948); Dicken v. East Shore Machine Products Co., B’d of Rev. 
Appeals Docket No. 67357 (1948); Douglas v. Cleveland Co-operative Stove 
Co., Board of Review Apeals Docket No. 85207 (1948). 

* 49 STaT. 640 (1935); 26 U.S.C. §1603 (1946). 

7” See supra, note 12. 

*La France Electrical Construction and Supply Co. v. Int’l Brotherhood 
of Electrical Workers, 108 Ohio St. 61, 140 N.E. 897 (1923). 

* See supra, note 18. 
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dispute exists only when the parties involved in a controversy 
are in an employer-employee relationship. The term as used in the 
National Labor Relations Act*' is not restricted to a controversy 
between an employer and his employees. Under either definition 
of the term there must exist a controversy arising out of an insist- 
ence by one party for acceptance or abrogation of some condition of 
employment and a resistance by the other party to these demands. 
This insistence and resistance by the parties generally results in a 
withholding of work. However, the presence of a work stoppage 
does not necessarily indicate a labor dispute. 

Often it would seem that neither the Board of Review nor the 
Administrator recognizes the prerequisite finding of a controversy 
but looks only to the presence of a stoppage of work in determining 
whether or not a labor dispute exists. 

Thus in the Globe-Wernicke case,?* an employer unilaterally 
changed a bonus plan.** This action resulted in decreased earnings 
of the employees. After approximately three months operation 
under the changed bonus plan, production began to decrease in key 
departments with the consequent interruption in the flow of ma- 
terials and resultant shortages in some departments and bottlenecks 
in others. Soon disruption of production progressed to the stage 
where the company felt it necessary to lay off several hundred of 
its employees. Both the employees and their union denied taking 
any concerted action to effect such a decline in production and 
there was no evidence that a formal strike was voted at any of 
the numerous union meetings. There had been some preliminary 
negotiations between the union and the employer concerning the 
bonus plan. 

In concluding that a labor dispute existed, the Board of Review 
stated, “Conceivably a labor dispute may exist without a strike; 
but when a labor dispute progresses to a point where the employees 
by concerted action bring about a cessation of work or a situation 
where they fail to work at their customary rate of speed, in the 
effort to enforce their demands, then all the requisite elements of 
a strike are present. Such strike falls within the inclusive term, 
labor dispute.” Although the Board casually refers to the exist- 
ence of a labor dispute, the facts leave grave doubt as to whether 
there was a controversy at all. The pitfall of looking only to the 
presence of a stoppage of work without a finding of a pre-existing 





” Crosby v. Rath, 136 Ohio St. 352, 25 N.E. 2d 934 (1940), cert. denied, 
312 U.S. 690 (1941). 

™ See supra, note 12. 

See supra, note 15. 

* “In November, 1946, the National Wage Stabilization Board held that by 
substituting the Divisional Incentive Plan for the Incentive Bonus Plan the 
company had violated the National Wage Stabilization Act.” 











1949] COMMENTS 243 


controversy seems apparent in this decision. 

Where employee unions were involved in a jurisdictional dis- 
pute and the negotiations culminated in a work stoppage, the Board 
of Review, finding that a strike existed, disqualified the claimants.** 
The case arose in 1941 before the amendment which substituted 
labor dispute for strike. Although the Board may have been in 
error in classifying a jurisdictional dispute as a strike, it is clear 
that such a controversy is a labor dispute under the National Labor 
Relations Act.** 

Any doubt concerning the determination of the period of ineli- 
gibility has been expressly met by the Legislature. The act specifi- 
cally states that this disqualification endures “as long as such labor 
dispute continues.” Therefore, it follows that upon the termination 
of the labor dispute, the claimants are no longer disqualified under 
this provision. Many times employment is not resumed immedi- 
ately and there is a delay in employment subsequent to the termina- 
tion of the labor dispute. It might be contended that so long as the 
continued unemployment is proximately related to the labor dispute, 
the claimant remains unemployed due to a labor dispute. However, 
such a view would seem to be inconsistent with the express terms 
of the statute. 

The sale of the plant, factory, or establishment has been held to 
terminate the disqualification.2® However, this would seem to be 
true only where the employment relationship or labor dispute is 
terminated simultaneously with the sale. If the employee effectively 
removes himself from employee status while the labor dispute is in 
progress and accepts other permanent employment, the labor dis- 
pute so far as it affects his disqualification is now terminated.?’ 
This is in accordance with the language of the statute which con- 
tains the phrase, “. .. at which he was employed .. .”** 

It is expressly provided in the act that benefits will not be denied 
where the termination of employment is due to a lockout.” The 
statute does not define a lockout. As a matter of fact, such excep- 

* Hand v. Newark Stove Co., B’d. of Rev. Appeals Docket No. 14140 (1942) ; 
C.C.H., U.I. Serv., Ohio, par. 1980.07. 

*In U.S. v. Hutcheson, 312 U.S. 219 (1941), a jurisdictional strike was 
held to be a labor dispute under the Norris-LaGuardia Act; a fortiori, a labor 
dispute under National Labor Relations Act which incorporates the same 
definition of the term. 

* Dicken v. East Shore Machine Products Co., supra, note 15; but see, 
Williams v. T.W.A., Board of Review Appeals Docket No. 65676 (1948). 

* Glaser v. Superior Pattern Co., Board of Review Appeals Docket No. 
49469; Ben. Ser. Vol. 11, No. 10 (Ohio-R-1948). 

* OHIO GEN. CODE, §1345-6-d(1). 

*” Seven states specifically exclude lockout from the disqualifying effect of 
a labor dispute in the Unemployment Compensation Insurance Act. These 
states are Arkansas, Connecticut, Kentucky, Minnesota, Mississippi, Oklahoma, 
and West Virginia. 
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tion has rarely been found by the Board of Review.*® This does 
not mean, however, that the issue is not often raised by a union. 
Recently in the Globe-Wernicke case, supra, such a position was 
taken by the claimants. During the lay-off period, the employer 
repeatedly published notices that work would be available if the 
union would notify the management that it did not approve of a 
work slow-down. In answering the claimants’ contention that the 
employer had locked out the employees, the Board said, “The com- 
pany’s closing of its plant, once the work stoppage by the employees 
had begun, was not a lockout but, to the contrary, was a protective 
measure only.” 

A lockout was defined as a “cessation of furnishing of work to 
employees in an effort to get for the employer more desirable 
terms.’* One member of the Board dissented on the ground that 
a lockout existed since the employer’s action was arbitrary and 
was not a “protective measure.” The dissent also indicated that 
in applying the disqualification, the merits of the dispute are not to 
be considered and that logically when determining whether a lock- 
out exists, the merits of the lockout should not be in issue either. 

It would seem that the Ohio Legislature and the Board of Re- 
view, in treating a lockout as parallel with a labor dispute, have 
overlooked a fundamental difference between the terms. A labor 
dispute, even though broadly construed, may or may not exist prior 
to a lockout or a strike. Both of these latter terms, strike and lock- 
out, merely describe the manner in which an interruption of work 
is effected. There need be no looking to the “merits” of the labor 
dispute when determining whether a strike or lockout exists; there 
need be only a review of the sequence of events preceding the work 
stoppage to determine which party’s action is the proximate cause 
of the work stoppage which has in turn. resulted in unemployment. 


WHAT COMPRISES A FACTORY, ESTABLISHMENT, 
, OR OTHER PREMISES? 
As specified in the act, in order to constitute a disqualification 
a labor dispute must be at the factory,** establishment, or other 


* Dissenting opinion Abbott v. Globe Wernicke, supra, note 15, Board 
Member Roberts states, “In applying the disqualification, the Board has never, 
to the writer’s recollection, recognized any condition which caused workers to 
leave work in concerted action when it found a labor dispute existed and 
workers were unemployed by reason of a labor dispute (other than a lockout). 
In other words, regardless of the ruthlessness of the employer in imposing 
conditions upon the workers, if the workers left their employment as a means 
of preventing such impositions, the disqualification was applied.” 

* This definition is taken from Iron Molder’s Union No. 125 v. Allis Chal- 
mers Co., 166 Fed. 45, 52 (1909). 

* Webster’s New International Dictionary (1948) defines factory as, “A 
building, or collection of buildings, usually with its equipment or plant, appro- 
priated to the manufacture of goods.” 
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premises at which the claimant was employed. No Ohio cases have 
been found which involve the construction of the first and third 
terms. Only the second term, establishment, has been construed in 
Ohio. Generally, the issue has arisen when a labor dispute has 
developed in one business unit resulting in unemployment in an- 
other unit owned and operated by the same employer. 

An examination of decisions here and elsewhere reveals that 
two factors have played a determining role in resolving this issue. 
They are (1) common employer status among the two or more busi- 
ness units concerned; and (2) interdependence or functional in- 
tegrality between the units. 

The question of common employer status has not been squarely 
faced in Ohio. However, in Agee v. Republic Steel Corporation,** 
a strike in the captive coal mines of the corporation resulted in 
unemployment in the Youngstown Steel Mills owned and operated 
by Republic Steel. The Referee held the unemployment was due 
to “lack of work,” in that the labor dispute admittedly was not 
within the steel industry but in the coal industry. Apparently, the 
facts that an adequate supply of coal was on hand at all times and 
that the employer anticipated a coal shortage were controlling. 
Although this decision fails to indicate clearly whether a holding 
company and its subsidiaries are to be treated as one establishment, 
it is significant that emphasis was placed on the finding that the 
labor dispute was in the coal industry rather than in the steel indus- 
try. Absent the necessity of finding a common employer status, it 
would seem that if there exists functional integrality between the 
business units a finding of a labor dispute in the same industry is 
unnecessary. 

Nevertheless, in an earlier case, Denger v. U. S. Steel Corpora- 
tion,*® the Board of Review declared that a holding company and 
its various subsidiaries will not be considered as an establishment. 
There a brakeman employed by the Lake Terminal Railroad Com- 
pany lost his employment by reason of a general strike in the steel 
industry which caused a work stoppage at National Tube Steel 
Company. The Lake Terminal Railroad’s sole function consisted 
of servicing the National Tube Steel Company; both corporations 
were subsidiaries of the U. S. Steel Corporation. Recgnizing such 
facts, the Board found the claimant eligible for benefits, asserting 
that, ‘While both companies are subsidiaries of the same parent 
company, they are separate establishments. In view of the fact 





* Webster, ibid., defines establishment as, “A permanent place of residence 
or business; hence, such a place with its grounds, furnishings, staff of em- 
ployees, etc.” 

“ Board of Review Appeals Docket No. 49847, 903 Ref. 48 (1948). 

® Board of Review Appeals Docket No. 38317 (1947). 
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that claimant was employed by an employer other than one involved 
in the labor dispute...” 

From the above, it would seem that the Board of Review 
requires a common employer-employee status as a prerequisite 
before the units will be considered as one establishment. Other 
jurisdictions indicate the necessity of showing common employer- 
employee status.*° 

The introduction of functional integrality as a factor when 
determining what constitutes an establishment has brought forth 
divergent views among the courts. If two or more business units 
are held to constitute an establishment because interdependence or 
functional integrality exists between them, disallowance of many 
otherwise eligible claimants whose unemployment is involuntary 
is readily facilitated. The concept of functional integrality is not 
unique in unemployment compensation insurance since it has been 
accepted by both administrative tribunals and courts when de- 
termining employer-employee relationships under other types of 
socio-economic legislation.*? There seems to be a tendency toward 
viewing all the various installations of a business enterprise as 
one economic unit rather than categorizing the many parts in- 
dependently. 

A more restrictive view refuses to accept functional integrality 
between the business units as a factor in determining an establish- 
ment.** The proponents of this view contend that Congress and 
the state legislatures intended a liberal construction to be applied 
when interpreting the terms of this legislation. The adherence to 
a liberal construction permits the participation of a greater number 
of unemployed in benefits. A liberal construction a fortiori necessi- 
tates a narrow interpretation of the term, establishment. It is also 
pointed out that terms used in a statute are intended to carry their 
ordinary meaning. Since the ordinary meaning of an establishment 
is a place of business other than those indicated by the word fac- 


* Ben. Ser. Vol. 11, No. 8 (Cal.-R-1947); Ben. Cer. Vol. 11, No. 9 (La.- 
A.-1947); Ben. Ser. Vol. 2, No. 2 (Mass.-A.-1940); Ben. Ser. Vol. 2, No. 7 
(N.Y.-A.-1939) ; Ben. Ser. Vol. 4, No. 6 (Ore.-A.-1941). 

* Rutherford Food Corp. v. McComb, 331 U.S. 722 (1947); N.L.R.B. v. 
Hearst Publications, Inc., 322 U.S. 111 (1940). 

* See Roberts dissenting in Diesel Wemmer case infra note 42, “The pur- 
pose of the legislation is to pay unemployment compensation benefits and to 
ameliorate the consequences of widespread unemployment. Such compensation 
is payable to unemployed workers with certain exceptions. To bring claimants 
within such exceptions, it is necessary to strain at the meaning of the lan- 
guage of the statute and to read into the act exceptions with regard to ‘inte- 
grated industry,’ which are not mentioned anywhere in the legislation. To say 
the least, this would result in a narrow rather than a liberal construction of 
the meaning of the statute.” Cf. Roberts in majority opinion, Adams v. North 
Electric Manufacturing Co. infra note 45. 
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tory,** “the courts would not be justified in construing establish- 
ment as meaning functional integrality and general unity of the 
business of a large corporation with its many and varying units 
of industry.’’*° 

As to the intent of the Ohio Legislature, it is somewhat doubt- 
ful if a liberal construction is any longer contemplated. Section 
1345-33 of Ohio General Code, which provided for a liberal con- 
struction when applying the act, has been repealed.*t However, at 
the time the Board of Review first accepted the more comprehen- 
sive functional integrality concept, this section was still in effect. 

Whatever may have been the legislative intent, the Board of 
Review in Bradford v. Deisel-Wemmer Gilbert Corporation*® fol- 
lowed the decisions of Wisconsin** and Michigan‘*t which, respec- 
tively, espoused functional integrality or synchronized coordination 
among business units as the dominant factor in determining an 
establishment. In a subsequent decision,*® the Board reaffirmed this 
position by finding that a Mt. Gilead plant was solely dependent 
upon a Galion plant for its supply of basic materials and therefore 
the Mt. Gilead plant was part of the same establishment when a 
labor dispute at Galion caused the unemployment at Mt. Gilead. 

The Board also stated that this functional integrality or inter- 
dependence could be removed during the progress of the labor dis- 
pute at such time as the Mt. Gilead plant should be able to secure 
an adequate supply of materials from outside sources, enabling it 
to recall its workers. But, the Board went on to say that this inte- 
grality or interdependence, once removed, could not be replaced 
subsequently should the outside source of materials prove inadequate 
and unemployment result. Such unemployment, said the Board, 
would then be “by reason of lack of work due to a shortage of 
materials and not because of the labor dispute.” It would seem 
that contra to the Board’s position, functional integrality could 
be resumed once the economic interdependence has been estab- 
lished. 





*® General Motors Corp. v. Mulquin, 55 A. 2d 732 (1947); C.C.H., U.I. Serv., 
Conn., par. 8173. 

“Tennessee Coal, Iron & R.R. Co. v. Martin (1948), C.C.H., U.I. Serv., 
Ala., par. 8148. 

** 122 Ohio Laws 239, 240 (1947). However, the clause has been re-enacted 
Am. S.B. 142, effective August 22, 1949. 

“ Board of Rev. Appeals Docket No. 12811 (1942). 

“ Hamkiss v. Industrial Commission and Nash Kelvinator and Spielmann 
v. Industrial Commission and Nash Kelvinator, 236 Wis. 240, 295 N.W. 1 
(1940). 

“Chrysler Corp. v. Smith, 297 Mich. 438, 298 N.W. 87 (1941); 135 A.L.R. 
900 (1941). 

“ Adams v. North Electric Manufacturing Co., Board of Review Appeals 
Docket No. 74836 (1948). 
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One of the factors often considered when determining the exist- 
ence of functional integrality has been the physical proximity be- 
tween the business units. In the Deisel-Wemmer,** North Electric 
Manufacturing Company,* Chrysler,*® and Nash-Kelvinator*® cases, 
the distances were 30, 14, 11, and 40 miles, respectively. Appar- 
ently, the importance of the distance is not controlled by the actual 
mileage but by the effect that such distance would naturally have on 
the economic interdependence between the separate business units.*° 

Even though the Board of Review has adopted the functional 
integrality concept, it has not, however, broadened its meaning to 
limits followed in other jurisdictions under different legislation. 
There remains the hurdle of finding a common employer status 
among the business units. This prerequisite remains an impedi- 
ment to a finding that a corporate holding company with its various 
subsidiary operating companies constitutes a single establishment, 
even where the interdependence between the units is clear. 

Nevertheless, without regard to common employer status, the 
Board of Review, following the strict wording of the provision, 
has taken a unique position concerning the situs of a dispute. The 
Board has held that the disqualification is not restricted to those 
employees who are employed by the employer involved in the dispute 
but includes all those whose labor is at the factory, establishment, 
or other premises, regardless of the identity of the employer. A 
check weighman, an employee of the United Mine Workers of 
America, performed his duties on the property of a coal company 
and was thrown out of work when the mine shut down because of 
a labor dispute between the union and the coal operator. The 
Board held that the claimant was ineligible for benefits even though 
he was not involved in the dispute."! 


CAUSAL RELATIONSHIP NECESSARY BETWEEN THE LABOR DISPUTE 
AND THE UNEMPLOYMENT 


The finding that a labor dispute exists at the factory, establish- 
ment, or other premises is not of itself sufficient to disqualify a 
particular claimant. Under the Ohio Act, as in all states, a causal 
relationship must be found between the labor dispute and the claim- 
ant’s unemployment. The Ohio act provides that an employee is 
disqualified if he has “lost his employment or has left his employ- 
ment by reason of a labor dispute . . .” (emphasis supplied). The 





“See supra, note 40. 

“See supra, note 45. 

“See supra, note 44. 

“See supra, note 43. 

© For a contra conclusion, see note, 49 Col. L. Rev. 550 at 558 (1949). 
™ Risk v. United Mine Workers, 1714 Ref. 43 (1943). 
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Board of Review in determining whether a causal relationship 
exists appears to have adopted the “proximate cause’”’ test.** 

Any discussion concerning the application of the disqualifica- 
tion to an employee who has been discharged before the labor 
dispute occurred would appear superfluous. Nevertheless, the 
Board of Review has suggested that if a labor dispute arises out 
of the discharge of an employee, such employee may be disqualified 
if he participates in the concerted action taken by his fellow em- 
ployees to challenge the discharge.®* Although the result reached 
by the Board may be acceptable, it is submitted that in this situa- 
tion the claimant could be more appropriately disqualified under 
the “available for work” provision.** When there are no causes 
other than the labor dispute which might be capable of causing un- 
employment, the casual relationship between such labor dispute 
and unemployment is usually obvious from the facts.°° However, 
a more challenging problem of causal relationship is presented when 
other operational facts exist simultaneously with the labor dispute, 
which facts standing alone could precipitate unemployment. In 
this latter situation a more careful analysis of the sequence of op- 
erational facts must be made in order to determine which has been 
the proximate cause of the unemployment. Logically if the labor 
dispute occurs subsequent to the unemployment, it should not be 
categorized as a proximate cause until such time as employment 
would be available if it were not for the labor dispute. 

This rationale is supported by the Board of Review in Hoffman 
v. Vitrified Products Company case.** There a manufacturer of 
“hot tops,” which were used exclusively by the steel industry, in 
reducing his operations pending settlement of a steel strike laid 
off the claimant. During the period of limited production a labor 
dispute resulting in a strike developed between the manufacturer 
and his employees. The Board of Review declared the claimant ° 
eligible for benefits from the date of lay-off until the termination of 
the steel strike; but disqualified him from the date of cessation of 
the steel strike until termination of the labor dispute. 

If in the above case the labor dispute had involved the claimant’s 
employer undoubtedly the Board would have found that the claim- 





@ K.g., Jones v. Pipe Machinery Co., Board of Review Apeals Docket No. 
63960 (1948); Hoffman v. Vitrified Products Co., Board of Review Appeals 
Docket No. 44358 (1947); Abazia v. Cleveland Graphite Bronze Co., 12031- 
Ref.-47, Appeals Docket No. 39825 (1947). 

® Jones v. Pipe Machinery Co., supra, note 52. 

* Ohio General Code Section 1345—6—a(4). 

®In Williams v. T.W.A., Board of Review Appeals Docket No. 65676, 
claimant reported back from vacation but was unable to resume work due to 
termination of operations pending a labor dispute. Board held that claimant’s 
unemployment was due to a labor dispute. 

® See supra, note 52. j 
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ant’s unemployment was proximately caused by a labor dispute at 
the factory, establishment, or other premises.** This would be true 
regardless of whether the claimant had participated in the dispute 
or whether he received any benefits from it. 

Other states except claimants from the disqualification if they 
have not “participated in” or “financed” or are not “directly in- 
terested” in the dispute or do not belong to a grade or class of em- 
ployees any of whose members participate in, finance, or are di- 
rectly interested in the dispute. These exceptions tend to person- 
alize the disqualification thereby limiting it more sharply to those 
employees voluntarily unemployed. 


CONCLUSION 


The broad purpose of unemployment compensation legislation 
is to remove or shift a portion of the burdens which fall on work- 
men as a result of adverse business and industrial conditions over 
which they have little or no control. 

The legislature in adopting the labor dispute disqualification 
may have had in mind any one or all of the suggested reasons at 
the beginning of this comment. Regardless of the reasons accepted, 
there is implicit in each an underlying thesis that there should be 
a causal relationship between the labor dispute and the unemploy- 
ment. The terms “factory,” “establishment,” and “other premises” 
were used to introduce objectivity in determining causal relation. 
Application of the disqualification seems at times to have exceeded 
the underlying premise. Acceptance of the broad definition of a 
labor dispute and the functional integration concept widens the 
scope of the disqualification. Even so, it is believed that both these 
established interpretations are sound. To limit them properly, 
_ legislative action seems unnecessary. If application of the dis- 

qualification, to claimants not obviously participating in the labor 
dispute is based on a determination whether the dispute has proxi- 
mately caused their unemployment the desired result may be 
reached. 
Jack W. Tracy 





57 See, e.g., Abazia v. Cleveland Graphite Bronze Co., supra, note 52; Abbot 
v. Globe-Wernicke, supra, note 15. 











Commission Selling as Employment Under the 
Ohio Unemployment Compensation Act 


An individual’s services must constitute employment before he 
can be covered by the Ohio Unemployment Compensation Act? 
(hereinafter referred to as the Act.) The Act does not expressly 
define “employee,” nor indicate clearly the nature and bounds of 
the employment relationship. The first section of the Act, however, 
attempts to define those basic terms which, when applied, determine 
whether or not an individual’s work is covered by the Act. On this 
basis, the courts have proceeded with the task of determining the 
scope of the employment relationship, in a field comparatively new 
to Ohio. This comment will point up the judicial contributions to 
a solution of the problem; legislative ones may lie ahead. 

Ohio General Code Section 1345-1, containing definitions, pro- 
vides : 

c. The term ‘employment’ means service performed for 
wages under any contract of hire... 

C. Services . . . shall be deemed to be employment... . 
unless and until it is shown to the satisfaction of the ad- 
ministrator that: (i) such individual has been and will con- 
tinue to be free from control or direction over the perform- 
ance of such services, both under his contract of service and 
in fact, and (ii) such service is outside the usual course of 
the business for which such service is performed, and (iii) 
such individual is customarily engaged in an independently 
established trade, occupation, profession, or business. 

The negative definition of employment, contained in the above 
statute, is commonly called the “ABC” test. It would seem to give 
a wide appiication to the term employment, but this inference is 
not borne out by the cases. The Ohio Supreme Court in Commercial 
Motor Freight, Inc. v. Ebright* took the view that the “ABC” test 
is applied to determine whether relationships which have been 
held to be master-servant relationships at common law shall never- 
theless be excluded from coverage. This construction of the statute 
is weakened by subparagraph D of paragraph ce which specifically 
excludes from coverage certain services, indicating that it rather 
than subparagraph C is the exclusionary provision. The net result 
is that the paragraph containing the “ABC” test is subordinated to 
the paragraph containing the broad introductory definition of em- 
ployment (paragraph c) rather than being a co-ordinate paragraph 





* OHIO GEN. CODE §§1345-1347 (1946). 
7143 Ohio St. 127, 54 N.E. 2d 297 (1944). 
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as in the statutes of other states.* Thus Ohio follows the minority 
view in not giving full application to the “ABC” definition. 

The problem does not end with a determination that an indi- 
vidual would be covered under the “ABC” test, used alone. Juris- 
dictions generally add miscellaneous express exclusions of indi- 
viduals engaged in specified employments. The usual exclusions in- 
clude: farm employment; domestic service; service for the federal, 
state and local governments; service for non-profit organizations; 
service as interne or student nurse; services as news-carrier (under 
18 years) ; and service by certain members of the employer’s family. 
Many states also exclude service as real estate and insurance agent 
on a commission basis, but Ohio’s provision on this point seems 
unusual. Section 1345-1 states: 


D. The term employment shall not include: 


(7) Service performed by an individual for one or more 
principals who is compensated on a commission basis, and 
who in the performance of the work is master of his own 
time and efforts, and whose remuneration is wholly depend- 
ent on the amount of effort he chooses to expend. 

The Ohio courts have adopted the view that if an individual’s 
services are covered by this provision, his employment is not cov- 
ered even though it would be covered under the “ABC” test.* It is 
usually patent from the terms of the employment agreement and 
the conduct thereunder whether or not an individual is being com- 
pensated on a commission basis. But the meaning of the control and 
volition features of the section is not so readily apparent. The ques- 
tion is factual, and depends upon the extent to which the individual 
is subject to the control and regulation of his superior. 

In a recent Court of Appeals case’ it was held, upon a rehearing, 
that a debit agent of an insurance company is not an employee 
within the meaning of the Act where he works no certain hours 
and his compensation is computed upon the number of accounts 
collected and new business written for such insurance company. 
The court stated that in its first hearing of the case it relied too 
heavily upon Ohio General Code Section 1345-1-c-D. The court 
cited Motor Freight v. Ebright, supra, as calling for a restricted 
definition of “employment” under the statutes. If it is recognized 
that the court there was construing the Ohio “ABC” test, it is 
doubtful that the language necessarily applies, even by inference, 
to paragraph seven of Ohio General Code Section 1345-1-c-D. A 





® Asia, Employment Relation: Common-Law Concept and Legislature Def- 
inition, 55 YALE L. J. 101 (1945). 

“Bowman v. Atkinson, 136 Ohio St. 495, 26 N.E. 2d 798 (1940); State v. 
Earl G. Smith, Inc., 79 Ohio App. 469, 72 N.E. 2d 397 (1947). 

* American Life and Accident Ins. Co. of Kentucky v. Jones, 85 N.E. 2d 
593 (Ohio App. 1949). 
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case® arising under the Ohio Workmen’s Compensation Act’ is 
similarly cited in the Court of Appeals opinion, and it is to be 
pointed out that the court in the latter case was not faced with the 
same statute. Without attacking the finding on the merits, it is sub- 
mitted that the reasoning used by the court of appeals and the 
authority cited in support thereof was not apropos. At the present 
time an appeal is pending before the Ohio Supreme Court. 


Whether insurance agents and the companies for which they 
work, are within the operation of unemployment compensation acts 
depends upon the facts relating to the employment and the pro- 
visions and exemptions of the act involved. In the absence of 
specific exemptions, insurance agents have been held to be within 
the coverage of such acts where they are not free from control or 
direction over the performance of their services, in that their serv- 
ices may be terminated at will and their activities are supervised, 
controlled and confined within specified limits.* A salesman selling 
on a commission basis at his leisure and subject to no direction or 
control from the person for whom he sells has been found to be 
outside the Ohio Act.°® 


Any analysis of the employee versus independent contractor 
concepts must include a careful scrutiny of the significance of the 
right of control test as a determining factor in deciding the ques- 
tion as to whether an individual is an employee or an independent 
contractor in the light of intent under the statutes. Many of those 
who favor extended coverage under the statutes look upon the con- 
trol concept as an unfortunate importation from the tort field.'° 
The proponents of restricted coverage have been content to rest 
conclusions upon a mere recital of lack of control as proved by the 
summary of the facts of each case.': But the restrictive tendency 





® Gillman v. Industrial Commission, 141 Ohio St. 373, 48 N.E. 2d 234 (1943). 

7 OHIO GEN. CODE §§1465-37—1465-113 (1946). 

* Life and Casualty Ins. Co. v. Unemployment Compensation Commission, 
178 Va. 46, 16 S.E. 2d 357 (1941) ; Unemployment Compensation Commission v. 
Jefferson Standard Life Ins. Co., 215 N.C. 479, 2 S.E. 2d 584 (1939); Andrews 
v. Commodore Knitting Mills, 257 App. Div. 515, 13 N.Y.S. 2d 577 (1939). Re 
Scotola, 257 App. Div. 471, 14 N.Y.S. 2d 55 (1939). Contra: Northwestern 
Mutual Life Ins. Co. v. Tone, 125 Conn. 183, 4 A. 2d 6 (1939); Texas Co. v. 
Wheelas, 185 Miss., 799, 187 So. 880 (1939); Washington Recorder Publishing 
Co. v. Ernst, 199 Wash. 176, 91 P. 2d 718 (1939). 

* Bowman v. Atkinson, 136 Ohio St. 495, 26 N.E. 2d 798 (1940). 

” Steffen, Independent Contractor and the Good Life, 2 U. or Cut. L. Rev. 
501 (1935); Stevens, The Test of the Employment Relation, 38 Micn. L. REv. 
188 (1939). 

4 Seitz, Rationale for Determining Newsboy and Life Insurance Solicitor 
Status under Employment and Workmen’s Compensation Statutes, 33 Ky. L. J. 
107 (1944). 
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seems to be gaining ground.'* The right to control has its proper 
place and is included in the “ABC” test. 

There is a conspicuous absence of legislative profession as to 
the purpose and design of the legislation calling for unemployment 
compensation, but it is doubtful whether spelling out such intent 
in the statute is particularly helpful. Ohio has no such expression 
in its statute, but the supreme court has said that the underlying 
purpose of the unemployment compensation act is to lighten the 
burdens which had theretofore fallen upon workmen and their fami- 
lies by reason of adverse business and industrial conditions which 
caused unemployment, and it was designed for the benefit of those 
whose loss of employment is involuntary and not those who are will- 
fully and purposely unemployed.'* The contributions paid under the 
Act are in the nature of a tax, and the courts will construe the pro- 
visions of the Act, relative to liability for such contributions, most 
strictly against the state in favor of the taxpayer." 

To date no legislature has manifested an intent to render subject 
to an employment compensation act all those who contract to re- 
ceive service from others. Such an aim is neither plausible nor 
workable. Some middle ground must be found. A solution may rest 
with extended coverage under the statutes combined with added 
responsibility assumed by employers to cure the economic ills re- 
sulting from unemployment. Employer action to solve the problem 
does not have to consist of periodic contributions to a fund for pay- 
ments to employees temporarily out of work. Preventative measures 
may be taken to keep the need for such contributions and payments 
to a minimum. 

A careful application of the “ABC” test supported by a logical 
rationale would do much to enhance the judicial stature of the de- 
cisions. The Ohio situation is complicated by Ohio General Code 
Section 1345-1-c-D-(7), which gives rise to a modified “ABC” test. 
A solution may lie in the legislature’s selecting those employments 
thought desirable for exclusion and describing them specifically, 
thereby making the above provision unnecessary. This would leave 
the “ABC’”’ test plus specific exclusions to take care of any situation 


which might arise. 
Lowell B. Howard 





2% Wolfe, Determination of Employer-Employee Relationships in Social 
Legislation, 41 Cou. L. REv. 1015 (1941). It should be noted that the current 
Ohio General Assembly has re-enacted Ohio General Code Section 1345-33, a lib- 
eral construction clause. Am. S.B. 142, effective August 22, 1949. 

% Baker v. Powhatan Mining Co., 146 Ohio St. 600, 67 N.E. 2d 714 (1946). 

™* State v. Earl G. Smith, Inc., 79 Ohio App. 469, 72 N.E. 2d 397 (1947). 











Recent Decisions 


CORPORATIONS—-FUNDS AVAILABLE FOR PAYMENT OF DIVIDENDS— 
UNDISTRIBUTED PROFITS TAX 


A Virginia corporation, having paid a surtax on its undis- 
tributed profits as required by the 1936 Federal Revenue Act, 
sought a refund under a 1942 amendment to the Act which allowed 
credits retroactively to corporations which were restricted by state 
law from paying dividends during the existence of a deficit in 
accumulated earnings. Held, district Court reversed, refund denied. 
The Virginia statute, VA. CODE ANN. § 3870 (1942), (dividends 
may be paid out of net earnings, or out of net assets in excess of 
capital) did not prohibit payment of dividends despite a capital 
deficit, where there were current net earnings. United States v. 
Riley, 169 F. 2d 542 (4th Cir. 1948). 

A month later, in a similar case invoiving Michigan dividend 
law (from earned surplus or from net earnings) a refund was 
denied a Michigan corporation, following the Riley case. Grand 
Traverse Hotel Co. v. United States, 79 F. Supp. 860 (W.D. Mich. 
1948). This Michigan statute has now been amended, authorizing 
payment of dividends, only from “surplus.” 

The Virginia and Michigan statutory provisions regulating 
dividends are by no means unusual. Similar provisions are found 
in Arkansas, Florida, Nevada, and Tennessee; and with but slight 
variations in Connecticut (net profits or actual surplus), Indiana 
(surplus earnings or net profits or surplus paid in cash), and North 
Carolina, Oregon, Rhode Island, New Jersey (surplus or net 
profits) . 

The problem presented in the interpretation of such statutes is 
twofold: (1) do they give an alternative fund for dividends? (2) if 
so, what is meant by “net profits” or “net earnings.” 

Although at first glance it would appear that an alternative fund 
is provided, neither the courts nor the text writers agree that such 
is the case. Ballentine suggests that the terms “surplus or net 
profits” even when combined are simply part of a description of 
surplus and concludes that the history of the New Jersey statute 
conclusively shows an intention to create alternative funds. Ballen- 
tine and Hill, Corporate Capital and Restrictions upon Dividends 
under Modern Corporation Laws, 23 CALIF. L. REv. 229, 241 
(1935) ; BALLENTINE, CORPORATIONS 583 (1946) ; BALLENTINE AND 
KEHL, CORPORATE DIVIDENDS 60 (1941). 

Assuming that an alternative fund is created, the problem re- 
mains as to what is meant by “net profit” or “net earnings.” 
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Profits, without specifying some particular period, has not been 
considered to mean current profits. BALLENTINE, CORPORATIONS 
575 (Rev. ed. 1946). Some courts seek to distinguish between “net 
profits” and “net earnings.” Mengel Co. v. Glenn, 50 F. Supp. 765, 
769 (W.D. Ky. 1943). Though the terms may possess different 
shades of meaning, it is doubtful whether there is any substantial 
disagreement. Rain, The Fund Available for Corporate Dividends 
in Texas, 26 TEX. L. REV. 273, 285 (1948). There seems to be no 
settled usage regarding these terms in commerce, and in view of 
this ambiguity their incorporation in the statutes render the law 
extremely vague. Weiner, Theory of Anglo-American Dividend 
Law, 29 Cot. L. REV. 461, 474 (1929). 


The North Carolina statute allowing payment of dividends out 
of “surplus or net profits,” has been construed by the supreme court 
of the state to mean “that which remains after deducting from 
present value of all assets the amount of all liabilities, including 
capital stock.” Cannon v. Wiscasset Mills Co., 195 N.C. 119, 125, 
141 S.E. 344, 348 (1928). But it is argued that the North Carolina 
statute legally permits dividends out of current net profits, even 
though a capital deficit exists. Sparger, Profits, Surplus and the 
Payment of Dividends, 8 N.C. L. REv. 14, 21 (1929). 

In the construction of provisions to be included in a prospective 
preferred stock issue, the court held that “net profits” meant the 
accumulated profits, and that current earnings were not available 
for distribution in view of previous operating losses. National 
Newark and Essex Banking Co. v. Durant Motor Co., 124 N.J. Eq. 
213, 1 A. 2d 316 (Ch. 1938) ; aff'd 125 N.J. Eq. 435, 5 A. 2d 767 
(Ct. Err. & App. 1939); accord, Lich v. U. S. Rubber Co., 39 F. 
Supp. 675 (D. N.J. 1941), aff'd without opinion, 123 F. 2d 145 (3d 
Cir. 1941) ; Mengel Co. v. Glenn, supra. Contra, Borg v. Int. Silver 
Co., 11 F. 2d 147, 150 (2d Cir. 1945). 

The Delaware statute which was similar to that of New Jersey 
was held to be insufficient to permit payment out of current earn- 
ings where a deficit existed. Wittenberg v. Federal Mining & 
Smelting Co., 15 Del. Ch. 147, 133 Atl. 43 (1926). 

Thus it has frequently been held that the apparent alternative 
fund for dividends does not allow dividends in the face of a capital 
deficit, and that accumulated net earnings are required. This is in 
accord with the general concept of corporation law which precludes 
payment of dividends from current earnings in face of capital 
impairment, failing explicit statutory provisions therefore. Weiner, 
Amount Available for Dividends Where No Par Shares Have Been 
Issued, 29 Cou. L. REV. 906, 909 (1929). 

In a suit for a tax refund, as in the principal case, a refund was 
granted a Michigan corporation, the court pointing out that had the 
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legislature intended to limit net earnings to a particular year it 
would have been a simple matter to do so by the insertion of the 
words “annual” or “current.” Senior Investment Co. v. Commis- 
sioner, 2 T.C. 124, 143 (1943). A number of states have so pro- 
vided, among them Delaware and Minnesota. 

The wisdom of allowing corporations to pay dividends when 
their capital is impaired is much debated. Ballentine and Hill, 
Corporate Capital and Restrictions Upon Dividends Under Modern 
Corporation Law, 23 CALIF. L. REv. 229, 247 (1935) ; Rain, supra, 
at 286. It is significant that in the states where current net earnings 
are expressely available for dividends despite a deficit, provisions 
are made for the protection of preferred stockholders, and creditors, 
whereas such protection is lacking in the Michigan and Virginia 
statutes as interpreted in the principal case. 

The surtax imposed during the depression to prevent accu- 
mulation of funds was bitterly opposed even after the tax was 
removed. The result was the extraordinary amendment providing 
retroactive refunds, the purpose being to relieve the dilemma re- 
sulting from the imposition of the federal tax on profits non- 
distributable as dividends under state law. The directors of the 
corporations in Michigan and Virginia were certainly faced with 
this problem, and by the decisions in the principal case the cor- 
porations were penalized for failure to declare dividends when a 
capital deficit existed. By the interpretation of the state law in the 
principal case the court has in effect stimulated a defunct tax law, 
the ill effects of which Congress expressly remedied by amendment. 


C. Stanley Taylor 


CRIMINAL LAW—TAKING OF SEPARATELY-OWNED PROPERTY 
AS MULTIPLE OFFENSES 


Defendant “hijacked” a truck containing property severally 
owned. The indictment charged eight violations of the National 
Stolen Property Act, 37 STAT. 670 (1913), as amended, 18 U.S.C. 
sec. 409 (now 659), naming different property and a different 
owner in each count. The defendant was convicted on all counts 
and sentences were imposed to run concurrently on some counts 
and consecutively on others. Defendant moved to vacate the sen- 
tences imposed which were to be served consecutively. Held, motion 
denied. The taking of merchandise belonging to different owners 
and constituting independent shipments, though contained in one 
vehicle, may be regarded as separate offenses for which separate 
punishment can be imposed. Oddo v. United States, 171 F. 2d 854 
(2d Cir. 1949). 

The court said, “The intention of congress, we believe, in enact- 
ing section 409 was to protect each and every interstate shipment 
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of goods against felonious taking.” The statute construed in the 
principal case was enacted in 1913 and, as the court points out, 
there is no controlling authority for the proposition it finds. The 
lack of indictments charging separate offences, during the thirty- 
six years of enforcement, indicates that there is no clear manifes- 
tation of congressional intent to protect several ownership. “Penal 
statutes are to be strictly construed and statutes will not be read to 
create crimes, or new degrees or classes of crimes unless the pur- 
pose so to do is plain.” United States v. Noveck, 271 U.S. 201, 204 
(1926). “A law creating a crime ought to be explicit and any 
ambiguity and uncertainty about- the meaning of the criminal 
statute ought to be resolved by a strict interpretation in favor of 
the liberty of the citizen.” Ex Parte Webb, 225 U.S. 663, 689 
(1911). “General terms should be so limited in their application as 
not to lead to injustice, oppression, or an absurd consequence.” 
United States v. Kirby, 7 Wall 482, 486 (U.S. 1868). 


The courts have struggled with the problem presented here 
since early times. The common law of England dictates the prop- 
osition that the stealing of goods, at one and the same time, belong- 
ing to different persons is but one larceny. United States v. Beer- 
man, 24 Fed. Cas. 1065 (1838) (dissent). Citing the dissent in that 
case a court held, to divide one larceny into several offences because 
there were several owners of the property is contrary to the con- 
stitutional guaranty against double jeopardy and the spirit of the 
common law. Hoiles v. United States, 3 MacArthur 370, 36 Am. 
Rep. 106 (Ga. 1881) ; Chanock v. United States, 267 F. 612 (App. 
D.C. 1920). 


In the principal case the court cited Morgan v. Devine, 237 U.S. 
632 (1915); United States v. Bush, 64 F. 2d 27 (2d Cir. 1933) ; 
and Carpenter v. Hudspeth, 112 F. 2d 126 (10th Cir. 1940) for the 
proposition that the test of the identity of offenses, when double 
jeopardy is set up, is whether the evidence sustaining one indict- 
ment or count would have proved the other indictment or count. 
In those cases a distinct act was charged in each count. The only 
difference in the counts in the principal case is the ownership of 
the property. The federal court and the majority of states have 
held that the taking at the same time and place of the property of 
different persons is but one offense. The federal court said, “The 
commission of a crime is an offense against the public, and is pun- 
ished, not to protect the property rights of injured individuals, but 
rather as a vindication of the public law. The name of the owner 
appears in a proper indictment for the purpose of identifying the 
ownership of the property stolen or converted. The particular 
ownership of the property which is the subject of larceny does not 
fall within the definition and is not of the essence of the crime. The 
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gist of the offense consists in feloniously taking the property of 
another, and neither the legal nor the moral quality of the act is at 
all effected by the fact that the property stolen, instead of being 
owned by one, or by two or more jointly, is the several property of 
different persons.” Henry v. United States, 263 F. 459 ,463 (App. 
D.C. 1919). Clemm v. State, 154 Ala. 12, 45 So. 212 (1907) ; Sweek 
v. The People, 85 Colo. 479, 277 Pac. 1 (1929); State v. Paul, 81 
Iowa 597, 47 N.W. 539 (1891) ; Furnace v. The State, 153 Ind. 93, 
54 N.E. 441 (1899); People v. Israel 269 Ill. 284, 109 N.E. 969 
(1915) ; State v. Nelson, 29 Me. 329 (1849); Jacobs v. Common- 
wealth, 260 Ky. 142, 84 S.W. 2d 84 (1935) ; Ward v. State, 90 Miss. 
249, 43 So. 466 (1907) ; State v. Wagner, 118 Mo. 626, 24 S.W. 178 
(1893) ; State v. Warren, 77 Md. 121, 26 Atl. 500 (1893) ; People v. 
Johnson, 81 Mich. 573, 45 N.W. 1119 (1890) ; State v. Mjelde, 29 
Mont. 490, 75 Pac. 87 (1904) ; State v. Douglas, 26 Nev. 196, 65 Pac. 
802 (1901) ; State v. Cooper, 13 N.J.L. 361 (1833) ; State v. Klasner, 
19 N.M. 474, 145 Pac. 679 (1915) ; Smith v. State, 59 Ohio St. 350, 
52 N.E. 826 (1898) ; State v. Clark, 46 Ore. 140, 80 Pac. 101 (1905) ; 
Folmer v. Commonwealth, 97 Pa. 503 (1881); Wilson v. State, 45 
Tex. 76 (1876) ; State v. Mickel, 23 Utah 507, 65 Pac. 484 (1901); 
State v. Baker, 100 Vt. 380, 138 Atl. 736 (1927); Alexander v. 
Commonwealth, 90 Va. 809, 20 S.E. 782 (1894) ; Ackerman v. State, 
7 Wyo. 504, 54 Pac. 162 (1898) ; State v. Bliss, 27 Wash. 463, 68 
Pac. 87 (1902). 


The most frequent cases cited in this area come under the Mann 
Act and the Mail Statute. It is a single offense to transport in inter- 
state commerce several prostitutes in the same vehicle at one time. 
Caballero v. Hudspeth, 114 F. 2d 545 (10th Cir. 1940) ; Robinson 
v. United States, 143 F. 2d 276 (10th Cir. 1944). But more recent 
cases hold the transportation of more than one woman on the same 
trip in the same vehicle constitutes a separate offense for each 
woman. Crespo v. United States, 151 F. 2d 44 (1st Cir. 1945) ; 
United States v. St. Clair, 62 F. Supp. 795 (W.D. Va. 1945). 
Habeas Corpus denied, 83 F. Supp. 585 (N.D. Ga. 1949). These 
cases are predicated on the idea that the introduction into the car 
of each woman is an act in itself and therefore a separate crime. 
Thus they are distinguishable from the principal case. The statute 
says any woman or any women and the court points to that language 
as authority for holding separate offenses. 


It was held that cutting into each of several mail bags (separate 
acts) in a railway postal car constituted separate crimes for which 
the defendant could be separately punished. Ebeling v. Morgan, 
237 U.S. 625 (1914). But where the defendant was charged with 
abstracting three different parcels from a mail pouch the court held 
the charge to be of but one crime. Johnston v. Lagomarsino, 88 F. 
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2d 86 (9th Cir. 1937), and where the indictment charged in separate 
counts the taking of several mail bags, identifying each bag in a 
separate count by giving the lock number, the court held one 
offense. Colson c. Johnston, 35 F. Supp. 317 (N.D. Cal. 1940) ; 
Kerr v. Squier, 151 F. 2d 308 (9th Cir. 1945). 

It would seem that the taking in the principal case was a single 
act. The ownership of the property taken is material only in that 
it is necessary that the property taken is owned by someone other 
than the accused. The intent and moral culpability would have been 
the same had the property been owned by one individual. Trespass 
to the possession is the gist of the crime and in this case the 
transportation company had possession as bailee. 

John G. McCune 


EVIDENCE—ADMISSIBILITY OF CONFESSIONS 


The defendant was arrested without a warrant on suspicion of 
grand larceny. He was held for thirty hours before being brought 
before a committing magistrate, the detention being admittedly for 
the purpose of furnishing an opportunity for further interrogation. 
Confessions of guilt elicited from him during this 30-hour period, 
without which he could not have been convicted, were admitted in 
evidence by the District Court for the District of Columbia against 
his objections that they had been illegally obtained. His conviction 
of grand larceny was affirmed by the Court of Appeals and the case 
went to the Supreme Court on certioari. Held, reversed (5-4). A 
confession is inadmissible if made during illegal detention due to a 
failure to promptly carry a prisoner before a committing magis- 
trate, regardless of whether the confession is the result of torture, 
physical or psychological. Upshaw v. United States, 335 U. 8S. 410 
(1948). 

The court rested its decision on Rule 5(a) of the Federal Rules 
of Criminal Procedure, 18 U.S.C.A., which provides that “An officer 
making an arrest . . . shall take the arrested person without un- 
necessary delay before the nearest available’ committing magis- 
trate, and its holding in McNabb v. United States, 318 U.S. 332 
(1943), that the obvious purpose of the above requirement of 
prompt production was to check resort by officers to “secret inter- 
rogations of persons accused of crime.” In the McNabb case, con- 
fessions obtained during a longer period of illegal detention than 
existed in the principal case and with some degree of coercion 
present were held inadmissible. No mention was made of Anderson 
v. United States, 318 U.S. 350 (1943), decided the same day as the 
McNabb case, where a confession was excluded that resulted from 
merely two hours’ questioning, but United States v. Mitchell, 322 
U.S. 65 (1944), where an illegal eight-day detention subsequent to 
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the obtaining of a voluntary confession was held not to render the 
confession inadmissible, was distinguished on the basis that the 
Mitchell confession had been obtained before the illegal detention 
commenced. 


The court asserts in the principal case that its intention in 
formulating the McNabb rule was to exercise its power of control 
over the admissibility of evidence in an effort to impose an effective 
sanction upon police officers for failure to effect “prompt produc- 
tion.” Prior to this assertion, a state of confusion persisted in the 
lower federal courts as to the function and scope of the rule. See 
Note, 47 CoL. L. REv. 1214 (1947). It was uncertain whether the 
exclusion of confessions on the theory of the McNabb rule should 
be regarded as a sanction or as an extension of the constitutional 
prohibition against coerced confessions and, consequently, whether 
the basis of exclusion to be applied should be the mere illegal deten- 
tion, in which case the voluntary nature of the confession would be 
immaterial to its exclusion, United States v. Hoffman, 137 F. 2d 
416 (2d Cir. 1943), or a coercion test, in which case the illegal 
detention would have to amount to a physical or psychological pres- 
sure destroying the voluntary nature of the confession before it 
would be excluded, Ruhl v. United States, 148 F. 2d 173 (10th Cir. 
1945), Brinegar v. United States, 165 F. 2d 512 (10th Cir. 1947). 


With the adoption of the rule of the principal case, the mere 
illegal detention becomes the sole criterion governing the exclusion 
of confessions under this rule. Since only “unnecessary delays” are 
made illegal by Rule 5(a), supra, the obvious answer of necessity 
would meet any challenge on this ground; but, as the court points 
out in the principal case, any detention made for the purpose of 
eliciting a confession cannot be considered necessary, so any con- 
fession obtained during such a detention would be excluded. 

In distinguishing the Mitchell case, supra, on the basis of a 
“subsequent illegal detention” argument, the court has denied the 
applicability of the trespass ab initio doctrine to this area, although 
protection of the individual from abuses by public officers was one 
of the few logical arguments accepted in support of the doctrine. 
At the same time, the court imposes a test involving the intent of 
the arresting or detaining officer as an essential consideration in 
the determination of the necessity of the delay. Carried to its logical 
conclusion, the latter test could result in just as grave an abuse of 
justice as application of the trespass ab initio doctrine; any con- 
fession, notwithstanding its voluntary nature, made after or during 
the slightest delay following an arrest should be held inadmissible 
if the requisite intent can be established as the delay would be 
rendered unnecessary and, therefore, illegal. The length of the 
detention period is significant only as a possible aid to the confessor 
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in establishing lack of necessity for the delay in production. It 
cannot be contended that the confession must be the result of the 
illegal detention as this would compel a consideration of physical or 
psychological pressure which the Court has said is immaterial. It is 
improbable that any application of the rule which would provide an 
avenue for the abuse of justice was intended in its formulation. 
However, where the line will be drawn is a matter of conjecture 
only. 

With the propostion that protection of the individual from delay 
in presentment before a committing magistrate is a desirable end, 
no issue is taken. That this protection can best be effected through 
the imposition of an effective sanction upon police officers for failure 
to effect prompt production is also accepted. However, in view of 
the indefiniteness of scope of the rule of the principal case and its 
possible employment as an abuse of justice, it is doubtful whether 
the exclusion of confessions in this manner is the best solution to 
the problem. It is submitted that Congress should develop some 
appropriate sanctioning device that would effect the desired pro- 
tection of the individual from illegal detention through means more 
susceptible of definite application. 

Bernard P. Bernardo 


EVIDENCE—TESTIMONY OF JUROR TO IMPEACH VERDICT 


In an action to recover damages for injuries claimed to have 
been the result of stepping into a hole in the pavement of a safety 
zone, the jury returned a unanimous verdict for the defendant. The 
plaintiff moved for a new trial contending that one of the jurors 
had visited the scene of the accident and reported to the others 
that no such hole existed. The plaintiff offered testimony of the 
jurors to prove this alleged misconduct. It was held inadmissible 
by the trial court. Plaintiff appealed. Held, affirmed. In the ab- 
sence of evidence aljunde, the verdict of a jury may not be im- 
peached by the testimony of a juror concerning the alleged mis- 
conduct of a member thereof. Wicker v. City of Cleveland, 150 
Ohio St. 434, 83 N.E. 2d 56 (1949). 

Excepting the phrase “In the absence of evidence aliunde,” the 
court’s holding expresses the weight of authority in this country 
and in England. McDonald v. Pless, 238 U.S. 264 (1914) ; Johnson 
v. Hunter, 144 F. 2d 565 (10th Cir. 1944). This rule, first suggested 
by Lord Mansfield in 1785 in the case of Vaise v. Delaval, 1 T.R. 11 
(K.B.), is founded on considerations of public policy. The courts 
have theorized that to permit such testimony would encourage 
“tampering” with jurors, would prolong litigation, would permit a 
juror to prove his own reprehensible conduct, would upset sup- 
posedly settled verdicts, and would interfere with the privacy of 
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jury deliberation thus exposing jurors to public criticism. McDon- 
ald v. Pless, supra; State v. Adams, 141 Ohio St. 423, 48 N.E. 2d 
861 (1943). 


To this rule the Supreme Court of Ohio early ingrafted an ex- 
tension permitting such testimony of jurors if there existed evi- 
dence aliunde, i.e., evidence other than that to be had from the 
jurors, concerning the misconduct. Farrar v. State, 2 Ohio St. 54, 
1 Ohio Dec. Rep. 428 (1853). The court also adopted another ex- 
tension which has had almost universal acceptance in other juris- 
dictions, and which permits jurors to testify concerning the mis- 
conduct of third parties such as court officers. Emmert v. State, 
127 Ohio St. 235, 187 N.E. 862 (1933) ; State v. Adams, supra. In 
remanding a case to the lower court, the Supreme Court also im- 
plied that criminal cases may be outside the rule. Speaking of 
criminal cases the court said in dictum that there was “doubt as to 
whether there may not be found a carefully guarded exception” to 
the rule. Goins v. State, 46 Ohio St. 457, 21 N.E. 476 (1889). With 
these changes, the Ohio court has followed the majority doctrine. 
Hulet v. Barnett, 10 Ohio 459 (1841) ; Hohman v. Riddle, 8 Ohio St. 
384 (1858) ; Kent v. State, 42 Ohio St. 426 (1884); Long v. Cas- 
siero, 105 Ohio St. 123, 186 N.E. 888 (1922) ; Schwindt v. Graeff, 
109 Ohio St. 404, 142 N.E. 736 (1924). 


Applying this majority rule, courts have refused to admit the 
testimony of jurors to show that the verdict was the result of 
chance, Schwindt v. Graeff, supra; of consideration of evidence not 
produced at the trial, Kent v. State, supra; of coercion, Johnson v. 
Hunter, supra; and of a quotient method, McDonald v. Pless, supra. 
This result insofar as the quotient method is concerned is probably 
desirable in jurisdictions such as Ohio where the court has refused 
to instruct the jury that the figure reached through the quotient 
method must be expressly agreed upon after it has been deter- 
mined; and that if this is not done, the use of this method would be 
improper. Estridge v. Cinn. Street Ry. Co., 76 Ohio App. 220, 63 
N.E. 2d 823 (1945). This rigid exclusion of what is generally the 
only available evidence to show such misconduct has provoked con- 
demnatory opinions which are exceedingly persuasive. See 
Schwindt v. Graeff, supra (dissenting opinion) ; Wright v. Tele- 
graph Co., 20 Iowa 195 (1866). The authors of these attacks 
reason that the danger of tampering with jurors is no greater than 
would ordinarily exist if one of the parties was so inclined; that the 
courts do not flinch at the prospect of prolonged litigation which 
would ensue if evidence aliunde were admitted; that as is the prac- 
tice with criminals, a repentant juror should be allowed to reveal 
his misconduct; and that the ends of justice would be rightly served 
if a settled, but unjust, verdict were disturbed. Desiring more 
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flexibility, some jurisdictions have adopted the so-called “Iowa 
rule” which continues to exclude a juror’s testimony concerning 
matters inherent in the verdict, matters involving the motives 
which were the basis for the verdict, but allows testimony involving 
overt and extrinsic acts which may be observed and proved, or dis- 
proved, by all the jurors. Southern Pacific Co. v. Klinge, 65 F. 2d 
85 (10th Cir. 1933) ; Wright v. Telegraph Co., supra; Dallas Ry. & 
Terminal Co. v. Bishop, 203 S.W. 2d 651 (Tex. Civ. App. 1947); 
Turner & Sons v. Great Northern Ry. Co., 67 N.D. 347, 272 N.W. 
489 (1937) ; City of Miami v. Bopp, 117 Fla. 532, 158 So. 89 (1934). 


This approach is substantive rather than procedural and the 
trial court must necessarily consider the type of evidence sought to 
be introduced by a juror’s testimony to determine its admissibility. 
Clawans v. Newman, 135 F. 2d 833 (D.C. Cir. 1943). Attempting 
to do this, the courts have had considerable difficulty, inasmuch as 
there is often only a slight and imperceptible difference between the 
“inherent” and the “overt.” 8 WIGMORE, EVIDENCE § 2354 (3d 
ed. 1940). 


The federal! court decisions vary. Some have followed the Iowa 
rule. Mattox v. United States, 146 U.S. 140 (1892); Jorgenson v. 
York Ice Machinery Corp., 160 F. 2d 482 (2d Cir. 1947), cert. 
denied, 332 U.S. 764 (1947) ; City of Amarillo v. Emery, 69 F. 2d 
626 (5th Cir. 1934). Others represent the majority view. McDon- 
ald v. Pless, supra; Johnson v. Hunter, supra; Bateman v. Donovan, 
131 F. 2d 759 (9th Cir. 1942). 


Some states have enacted statutes permitting the testimony of 
jurors in cases where the misconduct consists of arriving at the 
verdict by chance. CAL. CODE Civ. Proc. ANN. § 657(2) (1941); 
IDAHO LAws ANN. § 10-602(2) (1948) ; CARROLL’S Ky. CODE, CRIM. 
Prac. § 272 (1948); N. D. REv. CobE § 28-1902(2) (1943); 8S. D. 
CopbE § 33.1605 (2) (1939) ; UTAH CoDE ANN. § 104-40-2(2) (1943). 
Texas statutes allow jurors to testify concerning any misconduct 
which prevents a fair trial. TEx. CODE CRIM. Proc. ANN. § 753 (8) 
(1925) ; TEx. RULES Civ. Proc. § 327 (1942). The Supreme Court 
of Ohio on two occasions applied the majority rule with admitted 
reluctance stating that because this rule had become the settled 
law of Ohio it was not within the province of the court, but of the 
legislature, to effect a change. Schwindt v. Graeff, supra; Kent v. 
State, supra. It should be noted, however, that in other situations 
the court has declared and utilized its power to overrule prior de- 
cisions. Mead v. McGraw, 19 Ohio St. 55 (1869) ; Fowler v. City of 
Cleveland, 100 Ohio St 158, 126 N.E. 72 (1919). 


J. Robert Donnelly 
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FEDERAL COURTS—REMOVAL UNDER THE JUDICIAL CODE 


Plaintiff, resident of Iowa, employee of defendant railroad, was 
injured in an accident in lowa. Under the Federal Employers’ Li- 
ability Act, 45 U.S.C. § 56 (1946) he filed an action to recover for 
injuries in the District Court for the Southern District of New 
York. Defendant moved to transfer the case to the District Court 
for the Southern District of Iowa, pursuant to Section 1404(a) of 
the new Judicial Code, 28 U.S.C. Conc. SERV. § 1404(a). Held, 
motion granted. Nunn v. Chicago, Milwaukee, St. P. & P. R. Co., 
80 F. Supp. 745 (S.D.N.Y. 1948). 

The FELA provides, “Under this chapter an action may be 
brought in a district court of the United States, in the district of 
the residence of the defendant, or in which the cause of action arose, 
or in which the defendant shall be doing business at the time of 
commencing such action. . . .” 45 U.S.C. § 56 (1946). The Supreme 
Court has held that this statute creates a privilege of venue which 
could not be defeated by considerations of convenience or expense, 
and that a state court could not enjoin an action begun in a distant 
federal court in accordance with the provisions of the Act. Balti- 
more & Ohio R. Co. v. Kepner, 314 U.S. 44 (1941) ; Miles v. Illinois 
Central R. Co., 315 U.S. 698 (1942). In Gulf Oil Corp. v. Gilbert, 
330 U.S. 501, 505 (1947) while holding the doctrine of forum non 
conveniens applicable to cases governed by the general venue 
statutes, declared, “It is true that in cases under the Federal Em- 
ployers’ Liability Act we have held that plaintiff’s choice of a forum 
cannot be defeated on the basis of forum non conveniens.” 

To defend the action in the priricipal case, the railroad would 
have to bring twelve witnesses from Des Moines to New York. In 
an earlier hearing in the Nunn case, 71 F. Supp. 541 (S.D.N.Y. 
1947), before the enactment of the new Judicial Code, the railroad’s 
motion to dismiss on the grounds that the action in that forum con- 
stituted an unlawful burden on interstate commerce was denied. 
Citing the Miles and Kepner cases, supra, the court held that it 
could not interfere as long as the statutory requirements of venue 
were met. Accord: Butts v. Southern Pacific Co., 69 F. Supp. 895 
(S.D.N.Y. 1947). 

Section 1404(a) of the new Judicial Code, 28 U.S.C. Conc. 
SERV. § 1404(a) (1948), the basis of the decision in the principal 
case, provides, “For the convenience of parties and witnesses, in 
the interest of justice, a district court may transfer any civil action 
to any other district or division where it might have been brought.” 
Despite the broad language of the statute, “any civil action,” the 
plaintiff contended that it was not intended to apply to actions 
where the choice of forum was authorized by a special venue statute. 
The court overruled the contention, citing the revisor’s note as 
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indicative of the Congressional intent in enacting the section. “Sub- 
section (a) was drafted in accordance with the doctrine of forum 
non conveniens, permitting transfer to a more convenient forum, 
even though the venue is proper. As an example of the need of 
such a provision, see Baltimore & Ohio R. Co. v. Kepner. . . . The 
new subsection requires the court to determine that the transfer is 
necessary for convenience of the parties and witnesses, and further, 
that it is in the interest of justice to do so.” 28 U.S.C. Conc. SERV. 
1853 (1948). For examples of abuse of the venue privilege under 
the FELA, see Barrett, The Doctrine of Forum Non Conveniens, 
35 CALIF. L. REV. 380, 382 (1947). 

Prior to the enactment of the new Judicial Code, the Supreme 
Court had held that the doctrine of forum non conveniens was not 
applicable to civil actions under the Clayton Act where venue is 
chosen pursuant to Section 12, 15 U.S.C. § 22 (1946). United States 
v. National City Lines, 334 U.S. 573 (1948). Upon remand, District 
Judge Yankwich held that Section 1404(a) applied, and trans- 
ferred the action to a more suitable district. “In so doing, I did not 
weigh the convenience of the defenants only, but that of the Gov- 
ernment also. The conclusion was arrived at after a balancing of 
conveniences.” United States v. National City Lines, 80 F. Supp. 
734 (S.D. Cal. 1948). Similarly, in Hayes v. Chicago, R. I. & P. R. 
Co., 79 F. Supp 821 (D. Minn. 1948) actions by eight persons under 
the FELA were transferred to district courts in Texas, Oklahoma, 
and Illinois under Section 1404(a) on the grounds that the con- 
venience of parties and witnesses and the interests of justice would 
be best served by such transfer. 

Two cases recently argued together before the Supreme Court 
consider the effect of Section 1404(a) on the special venue pro- 
visions of the FELA and the Clayton Act. The opinion of the Court 
in these cases, announced May 31, 1949, held that the language of 
Section 1404(a) was clear and that “any civil action” applies to all 
civil actions. Accordingly, it upheld the transfer of these cases by 
the District Court. Kilpatrick v. Texas Pacific Ry. Co.; United 
States v. National City Lines, 17 U.S. L. WEEK, 4458 (1949). 
Accord: Ex parte Collett, 17 U.S. L. WEEK, 4453 (1949). 

Adherence to the rule of the principal case will not defeat the 
considerations that prompted the granting of the choice of venue 
to this class of plaintiffs. The plaintiff’s initial choice of venue re- 
mains as broad as before the 1948 revision; the action may still be 
brought in any district in which the defendant may be served. 
Under this streamlined concept of forum non conveniens the court 
is not authorized to dismiss the action, but merely to transfer it to 
a more convenient district if the interests of all parties will be 
better served. Such a discretion vested in the federal judiciary 
would appear to be in safe hands. Ralph N. Mahaffey 








1949] RECENT DECISIONS 267 


SALES—IMPLIED WARRANTY—SELF-SERVICE STORES 


Plaintiff was injured in a self-service store when a bottle con- 
taining a carbonated beverage exploded as she transferred it to her 
basket. In an action against the bottler for breach of implied 
warranty, held, for defendant. Plaintiff must establish a sale or 
contract of sale to come within the protection of Section 15 of the 
Uniform Sales Act. In a self-service store, there is no contract or 
sale until the goods are paid for. Loch v. Confair, 361 Pa. 158, 63 
A. 2d 24 (1949). 

Sales in early England were regulated by the Church and the 
State to protect the community, penalties being imposed on delin- 
quent sellers. Hamilton, The Ancient Maxim Caveat Emptor, 40 
YALE L. J. 1133 (1931). By Blackstone’s time, there was an implied 
warranty that food was wholesome, with a remedy in case for deceit. 
3 BL. CoMM. 165. Not until the nineteenth century, however, was 
implied warranty given a contract basis. Gardiner v. Gray, 4 Camp. 
144 (1815); Shepherd v. Pybus, 3 M. & G. 868 (1842). In this 
country, even before the adoption of the Uniform Sales Act, the 
rule was that sales of food carry an implied warranty of quality. 
Hoover v. Peters, 18 Mich. 51 (1869) ; Rabb v. Covington, 215 N. C. 
572, 2 S.E. 2d 705 (1939). At common law, the subpurchaser had 
no cause of action against the manufacturer, privity of contract 
being required. Hood v. Warren, 205 Ala. 332, 87 So. 524 (1921). 
States with the Uniform Sales Act have the same requirement. 
Vaccarino v. Cozzubo, 181-Md. 614, 31 A. 2d 316 (1943) ; Chysky v. 
Drake Bros. Co. 235 N. Y. 468, 139 N. E. 576 (1923). Although 
there is much support for the older rule, many courts have had no 
difficulty in finding a basis for recovery, on the theory of public pol- 
icy, Jacob E. Decker & Sons, Inc. v. Capps, 139 Tex. 609, 164 S.W. 2d 
828 (1942) ; Boyd v. Coca Cola Bottling Werks, 132 Tenn. 23, 177 
S.W. 80 (1915) ; or that the consumer is a third party beneficiary 
of the contract between the bottler and retailer, Coca Cola Bottling 
Co. of Fort Worth v. Smith, 97 S.W. 2d 761 (Tex. Civ. App. 1936) ; 
Ward Baking Co. v. Trizzino, 27 Ohio App. 475, 161 N. E. 557 
(1928) ; or that the warranty runs with the product, Patargias v. 
Coca Cola Bottling Co. of Chicago, 332 Ill. App. 117, 74 N.E. 2d 162 
(1947) ; Griffin v. Asbury, 196 Okla. 484, 165 P. 2d 822 (1945). In 
the instant case, the court, sub silentio, espoused the view that priv- 
ity was not required. 

Even where the privity requirement is not an impediment, 
other difficulties arise. Does the implied warranty extend to the 
bottle? The court in the principal case did not have to answer that 
question. Since the implied warranty of a restaurant extends to 
the tableware, Sartin v. Blackwell, 200 Miss. 579, 28 So. 2d 222 
(1946), it can be argued that the warranty of quality includes the 
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bottle. It could also be argued that the broad language of Section 
15-1 of the Uniform Sales Act includes the bottle, since after the 
bottle has exploded, it is not fit for the particular purpose for which 
it was purchased. It has been held that the warranty includes the 
bottle. Naumann v. Wehle Brewery Co., 127 Conn. 44, 15 A. 2d 181 
(1940) ; Haller v. Rudmann, 249 App. Div. 831, 292 N. Y. Supp. 
586 (2d Dep’t 1937). There is, however, authority to the contrary. 
Anheuser-Busch, Inc. v. Butler, 180 S.W. 2d 996 (Tex. Civ. App. 
1944). 


Does the sale come within the prohibition of Section 15-4 of 
the Uniform Sales Act, which provides that there is no implied 
warranty where the sale is of a specified article by its trade name? 
Notwithstanding this section, recovery has been allowed where the 
food was purchased by trade name, on the basis of Section 15-2 of 
the Act—that there is an implied warranty of merchantability in 
sales by description, although the goods were purchased by trade 
name. Ryan v. Progressive Grocery Stores, Inc., 255 N. Y. 388, 
175 N.E. 105 (1931) ; Botti v. Venice Grocery Co., 309 Mass. 450, 
85 N. E. 2d 491 (1941) ; D’Onofrio v. First National Stores, Inc., 
68 R.I. 144, 26 A. 2d 758 (1942). 


The action against the bottler in the principal case may be 
explained by the fact that a recent similar case, against the retailer 
on implied warranty, failed for the same reasons. Lasky v. Econ- 
omy Grocery Stores, 319 Mass. 224, 65 N.E. 2d 305 (1946). The 
logical cause of action would be tort for negligence against the 
bottler. However, although it is possible to get the issue before the 
jury, Patargias v. Coca Cola Bottling Co. of Chicago, supra, the 
burden of proving negligence is usually prohibitive. A possible 
basis of recovery is that plaintiff is a business invitee, there being 
a duty to use reasonable care to make the premises safe. PROSSER, 
Torts, § 79 (1941). Although the definition of business invitee 
has been broadened, ,Crane v. Smith, 23 Cal. 2d 288, 144 P. 2d 356 
(1943), the question of foreseeability which remains would be dif- 
ficult to prove in the case of an exploding bottle. At this point res 
ipsa loquitur should be a boon to injured plaintiffs. Res ipsa loqui- 
tur has been a vehicle for getting to the jury in exploding bottle 
cases against the manufacturer. Joly v. Jones, 115 Vt. 174, 55 A. 2d 
181 (1947) ; Benkendorfer v. Garrett, 143 S.W. 2d 1020 (Tex. Civ. 
App. 1940). However, where the control by defendant has long 
since ceased, it has been held necessary to prove that the explosion 
could not have been brought about by any intervening cause. Piacun 
v. Louisiana Coca Cola Bottling Co., 33 So. 2d 421 (La. App. 1947) ; 
Payne v. Rome Coca Cola Bottling Co., 10 Ga. App. 762, 73 S.E. 
1087 (1912). The burden of this requirement is commensurate with 
that of proving negligence, and res ipsa loquitur being only a means 
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of relying on the vacillations of jurors, a more concrete basis of 
recovery is needed. (It should be noted that the possibilities of 
an action against the owner of the premises, based on res ipsa 
loquitur, have not been explored. Should there be any difference 
between an exploding bottle and a falling cornice?) 

More cogent is the argument that the sale is one by description, 
the warranty of merchantability of Section 15-2 applying. Botti v. 
Venice Grocery Co., supra; D’Onofrio v. First National Stores, 
supra; Ryan v. Progressive Grocery Stores, supra. Those cases, 
however, did not involve self-service markets so the question of sale 
or contract of sale remains. 

The most suitable basis of recovery is by the implied warranty 
of the Uniform Sales Act. Recovery on implied warranty has not 
been limited to sales, but has been extended to bailment for hire, 
The White Company v. Francis, 95 Pa. Super. 315 (1928), and to 
the furnishing of food to customers by restaurants. Cushing v. 
Rodman, 82 F. 2d 864 (D.C. Cir. 1936) ; Friend v. Childs Dining 
Hall Co., 231 Mass. 65, 120 N.E. 407 (1918). Nevertheless, it is not 
necessary to resort to tenuous extensions of present rules. The 
principal case can well come within the confines of the Uniform 
Sales Act. In the old-fashioned grocery store, offer by the customer 
and acceptance by the storekeeper was a single, simple transaction. 
It can well be argued that the revolution in sales technique through 
the self-service store, with its concomitant benefits to owners and 
dangers to customers, has affected a change in the contractual re- 
lation. To a customer who has put the last can of cherries in his 
basket, can the manager say there is no contract of sale and give 
the can to another? The owner, by inviting customers into his 
store to select their own articles, offers them to those customers. 
The offer is accepted when the goods are picked up, creating a con- 
tract of sale. The fact that the article may be returned to the shelf 
if of no moment. Right of customers to return an article does not 
preclude a contract of sale. WILLISTON, SALES § 270 (1948). There 
being a contract of sale, plaintiff should come within Section 15 
of the Uniform Sales Act. 

Jack R. Alton 














